ESSAY QUESTION NO. 9
Answer this question in booklet No. 9

Resources Inc. is an Alaska corporation with 150 shares of stock issued at
formation that were registered under the Alaska Securities Act. The
corporation owns 15 square miles of land, including all mineral rights, and
operates a coal mine on the land. Cutting through the property is a highly
prized recreational river used by fishermen and boaters. The Corporation
recently received an offer from a nature conservancy group to purchase all of
the corporation’s property within 2 miles of both sides of the river for $3
million. The directors of the corporation favor the sale, as it will not interfere
with their mining operation and the property represents a small fraction of the
corporation’s assets. However, under the articles of incorporation, they must
obtain approval from the shareholders for the sale of real property. There are
150 shareholders of record. George, a shareholder, wants the proceeds from
the sale distributed to all shareholders as a one-time dividend.

Both the sale of the property and the dividend proposal are properly noticed for
a vote at a special shareholders meeting to be held in October. The directors
state in a letter to shareholders that the proceeds from the sale are needed to
upgrade the environmental systems of the coal mining operation, made
necessary by a recent EPA order. Prior to the October meeting, George sends
letters to all of the corporations’ shareholders soliciting their proxies to vote on
the sale and dividend proposals. George states in his letter that he intends to
vote in favor of the sale and the dividend declaration. George goes on to state
that there is no EPA order requiring any upgrades of the coal plant and that
the directors instead plan to keep the money to purchase a corporate jet.

1. Assume that George’s statements are false. Has George violated an
Alaska statute? Discuss.

2. Assume that only 100 of the 150 shareholders of record participate in the
shareholder meeting, and they show up in person and vote their own
shares. Analyze whether there is a quorum and explain how many
shareholders must vote in favor of the real estate sale in order for the
sale to be authorized. @ Would your analysis change if only 10
shareholders attend the shareholder meeting in person, and one of the
shareholders holds the proxies for 90 other shareholders who are not
physically present?

3. For the purpose of this question only, assume that the 150 shares are
owned by 3 shareholders, each holding 50 shares, and that four people
are running for election to 3 director positions. If Mary, one of the three
shareholders, wanted to make sure that a specific candidate were elected
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to one of the three director positions, describe how Mary should vote her
shares. Assume that there are no provisions in the articles of
incorporation that would restrict Mary’s options.
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GRADERS’ GUIDE
*** QUESTION NO. 9 ***

SUBJECT: BUSINESS LAW

Question (1): Assume that George’s statements are false. Has George
violated an Alaska statute? Discuss. (35 points)

Yes, George has violated an Alaska statute relating to corporate securities.
Pursuant to AS 45.55.160, it is unlawful to make an untrue statement of a
material fact in connection with soliciting a shareholder’s proxy. Meidinger v.
Koniag, Inc. 31 P.3d 77, 82 (Alaska 2001). In Brown v. Ward, 593 P.2d 247,
250 (Alaska 1979), the Alaska Supreme Court stated that a misrepresentation
contained in a proxy statement was material if there was a substantial
likelihood that a reasonable shareholder would consider it important in
deciding how to vote. The test is an objective one and not dependent upon
proof that specific shareholders were in fact induced to give their proxy
because of the misrepresentation. Id. The directors should be able to establish
that George’s statements were untrue and that they were material, because a
reasonable shareholder would have been influenced to provide George with his
or her proxy instead of the directors as a result of the misrepresentation.
Statements suggesting that directors are lying to the shareholders and seeking
to use resources in a wasteful fashion would be considered highly relevant to
voting shareholders.  Meidinger at 83 (Supreme Court held that “the
misrepresentations were so obviously important to an investor, that reasonable
minds cannot differ on the question of materiality”, and affirmed superior
court’s grant of summary judgment.)

Question (2): Assume that only 100 of the 150 shareholders of record
participate in the shareholder meeting, and they show up in person and
vote their own shares. Analyze whether there is a quorum and explain
how many shareholders must vote in favor of the real estate sale in order
for the sale to be authorized. Would your analysis change if only 10
shareholders attend the shareholder meeting in person, and one of the
shareholders holds the proxies for 90 other shareholders who are not
physically present? (35 points)

The facts state that “under the articles of incorporation, they must obtain
approval from the shareholders for sale of real property.” The facts do not
suggest that the quorum level was set at any specific level by the articles of
incorporation. AS 10.06.415 states that unless the articles of incorporation
provide otherwise, “a majority of the shares entitled to vote, represented in
person or by proxy, constitutes a quorum at a meeting of shareholders.”
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Thus, 100 shareholders present at the meeting constitute a majority of 150,
and there is a quorum of shareholders at the meeting for purposes of voting on
the issue of the real estate sale.

AS 10.06.415 provides that if a quorum is present, “the affirmative vote of the
majority of shares represented at the meeting and entitled to vote on the
subject matter is the act of the shareholders, unless the vote of a greater
number ...is required by this chapter, the articles of incorporation or the
bylaws.” Absent any statement in the facts that the voting level has been
altered from the statutory presumption of majority vote, the real estate sale
would need to be approved by 51 of the 100 shareholders present in order to be
valid.

Under the scenario where one shareholder holds 90 valid proxies, the analysis
of the quorum and the voting level required would be the same. For
shareholders to count toward a quorum, they can either be physically present
or present by proxy. AS 10.06.415(a). Thus, there are still a majority of the
shareholders present (100 shareholders out of 150) and therefore, a quorum.
The number of votes approving the sale of the real estate would still be 51,
regardless of whether the votes were in person or by proxy.

The facts indicate that “the property represents a small fraction of the
corporation’s assets.” This was put into the question to avoid any discussion of
the special rule contained in AS 10.06.568 which provides for special
shareholder voting procedures when there is a proposed sale of “all or
substantially all of the property and assets” of the corporation. The facts of the
question should also obviate the need for any discussion under AS 10.06.358
which prohibits a distribution that exceeds the corporation’s retained earnings.

Question 3: For purposes of this question only, assume that the 150
shares are owned by 3 shareholders, each holding 50 shares, and that four
people are running for election to 3 director positions. If Mary, one of the
three shareholders, wanted to make sure that a specific candidate were
elected to one of the three director positions, describe how Mary should
vote her shares. Assume that there are no provisions in the articles of
incorporation that would restrict Mary’s options. (30 points)

Mary would use the cumulative voting process. Pursuant to AS 10.06.420(d),
unless the articles of incorporation provide otherwise, a shareholder may
cumulate his or her votes and give a candidate all or a portion of the votes
equal to the number of shares owned, multiplied by the number of directors
seats that are being filled. Thus, Mary could insure the election of her specific
candidate by casting all of her 150 votes (50 shares times 3 director seats) for
her candidate. If Mary were good at math she might consider influencing the
outcome of the other two director positions by casting at least 113 votes for her
candidate and spreading her remaining 37 votes among the other candidates.
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No points to be given, but for your information, the formula for ensuring that
cumulative voting will control the election of a particular seat is: # of total
votes (shares x seats) divided by the number of director seats plus 1, and then
add 1. So in this case, the math is 150 shares x 3 seats which equals 450,
divided by 4 (3 director seats plus 1) which equals 112.5, and then adding 1,
which equals 113.5 or 113, since there are no fractional votes.
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1. George does have obligation to the company since he is a shareholder if he is not an officer
or on board of directors he is entitled to his own opinion. George has a duty to bring forth a
legitimate issue but he doesn't have the right to start and spread lies. But his duty is less as a
shareholder. The officers and board members must act in accordance with telling the truth and

working for the best interests of the company. No statute violation

2. At 100 there is 2/3 of the stockholders voting but it depends of if this is also 2/3 of the stock.
Look at the articles filed with the state and bylaws of the corp. If articles are silent then default
is that every share hold counts the same. So two thirds are there and vote can be taken.
Because this is for sale of corporation land that shareholders must be given opportunity to be
involved. There is quorum present but you have to have 60% majority vote to let land be sold.

So 60 out of 100 must vote to sell the land.

Assuming that only 10 show up but one has proxy for another 80 shareholders the vote
can't be held. Statute says that majority of shareholders must be there and while proxies give
person signed to the right to vote their shares as he sees fit there are certain things that can't
be done by proxy and selling land is part of it. Must have majority. Otherwise it would not
matter what the others and the meeting wanted. If one had 90 other proxies they could do

anything and no one else could have a say.

3. Mary can vote her shares as one block for a single candidate. There are only 100 other
shares so to defeat any of Mary choices 51 would have to voted on a specific candidate to

defeat Mary choice. So of the 100 the other started with and subtract 51 to secure the first
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(Question ¢ continued}

seat. Now there is only 49 votes left and you have 3 seats and only 4 running. If Mary votes as
a block she will seat one of her choices. Other shareholder override on 1 pick for 51 votes.
then no matter how they vote Mary will get to pick the next one and if block vote then other will

get to pick the third seat.

END OF EXAM
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1. George's Statement

Maijority shareholders of a corporation owe a fiduciary duty to minority shareholders. One could
argue that George, in effect, becomes a majority shareholder by procuring proxies and
therefore owes a fiduciary duty to the other shareholders. His material and intentional
missatement breaches this fiduciary duty because he is not acting in the best interest of the
minority shareholders by trying to force an improper distribution. George was in possession of
a letter that said the proceeds of the sale are needed to upgrade the environmental systems of

the coalmining operation pursuant to an EPA order.

Furthermore, this misstatement could render his procurment of the proxies as void because he
did not provide sufficient information for the other shareholders to consent to his proxy request.
However, the problem with this argument is that the directors sent the letter to shareholders,

which means that the sharehodlers sould have had adequate knowledge of the EPA order and

therefore gave knowing consent to George to vote anyway.

2. Quorum/ Voting

At a properly noticed meeting, quorum is met when the majority of outstanding shareholders
are present. In this case, there are 150 shareholders of record and 100 are present, thereby

representing a quorum.

In order to determine how many shareholders must vote for the real estate transaction, the
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(Question ¢ confinued)

transaction must be properly characterized. A transaction in the ordinary course of business in

a SH meeting can be passed by a vote of the majority of the shareholders present. Therefore, a
vote approving the real estate transaction of 51 members would be sufficient. However, if this
transaction is considred to be a fundamental corporate change, in that , many of the assets are
being sold or the purpose of the corporation is changing, 2/3 of all outstanding shares must
vote to approve it. A fundamental corporate change is one that completely changes the
purpose of the business, merges a business with another, or sells substantially all of it's assets.
Here, Resources Inc noted that the sale will not interfere with their mining operation and only
represents a small fraction of the corporation's assets. Therefore, since Resources is able to
continue with it's purpose without major interference or a merger, this is likely not a fundamental

corporate change requiring 2/3 of the outstanding shares to approve the project.

Proxies

The use of proxies does not affect the quorum analysis as long as the proxies were properly
procured. Here, there is a problem with the material misstatment, as noted above. Yet, the

issue is whether the shareholders had notice of this misstatement.

HOwever, there may be a problem because the quorum analysis requires that a majority of
shareholders be present, here, while a majority of the shares are presenet, the majority of

shareholders are not.
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(Question 8 continued}

3. Mary's Vote

A default requirement in Alaska Corporations is that shareholders are entitled to cumulative
voting. Cumulative voting is where one shareholder can apply all of their votes (according to the
number of shares they own) to one director position. There has been no change to this
statutory default rule to cumulative voting rights for Mary. Therefore, Mary would apply all 50 of
her shares to one position rather than among all three positions. This would ensure that person
to be seated as a director because the remaining 100 shares would have to be split among 3
cantidates. Therefore, the three other cantidates would not all be able to receive more votes

than Mary's cantidate.

END OF EXAM

Page 3 of 3



001010 Benchmark

FOR OFFICE USE ONLY _ 3

Alaska
Bar Examination

FEB

This Book is for your answer to

Question NO_ O only

Be Sure to Write in the Proper Book



Feb 2005-Q9 Business Law-Benchmark 3 (/

X
| Sutwmend . Greholdis

Ina ton closed commn pan, o shavehoblec
ke s ek also an o o dacche, e

e hduciany dates b Oflar Shaeluldes.

e chkmnd | abhgn bl db o
ik & bk . Trew 18 ne widemeo £
b s cgpresenebn hew , and Lo

& ik atbosd b offus
- daedks '_/W/d - ngrﬁ < Sl boldess
Clonde skl He oan rmise Ws o
Cnaas With P dhoebaldas
Hawestz, e may nek dake e

Cpos and Fren ok as Le Gres




Feb 2005-Q9 Business Law-Benchmark 3 ﬂ/

_miﬁzbmqumww_wwwwwwmm

 daones me o

\é} . Mmmﬂ_

(oo T OV

fro

1 eale bavsls @ i b valid
abdis oo speced WU&iﬁ and

”Wf,%@%QKQ;gﬁaﬂ;mwmwmwwmmmwmwm mwmm_wm

‘&QA §@¥;[ mw

@QWU\

H@w‘@)&@ﬁ O &L’\&q@\/\,@ SIS @VGV\/

L e Witad & Qooom, e
‘vmﬂﬁﬁu ok g 6 e
ok £ sheelaldes vaes
‘it' \@Q C,MJ(- \\f\ !S:r'/v\if‘”’ UQ ‘H/\ﬁ W@Q‘-Q

be b o £ Sees
“ wgumbv;¢Q”Wi¢MﬂADk&£”m_,“



F b 2005j]9 Business Law-Benchrhark 3 ?
Ce@ - | 1

st be Lo ' dacchiy b he %amd aurd
ikl o comied bqas
et gty et

/)WMW -/@z/z Wpa pregeat-

Gen e W‘W b establoho &
| /Mww%(f ﬁﬁ Slhoeely ér\,/ a %U&Wﬁ?

?rsm_ uwu,i ngi*cc:i' e desests L

m}\wﬂ Slaebuldvs, conwlahve votvg s
| pdlead e Quen L&Qc&ﬁ meué

m “\%QMQ\



Feb 2005-Q9 Business Law-Benchmark 3 {/k

A heshelde MMWM dny uofed

| VT clechv?

W b lechon” émf mu{ gLa

£ aecks

o M{M// jm j e Qﬁﬁf ees ome

e ma{mf; e C '

e 1 ko b st She Sheld

- fod dll o feem vk fr od Candidak.



001031 Benchmark

FOR OFFICE USE ONLY 4

Alaska
Bar Examination

This Book is for your answer to

Question NO. 9 Only

Be Sure to Write in the Proper Book



Feb 2005-Q9 Business Law-Benchmark 4

7

( o> sl oo il it (K
¥ WM%%‘“’?’”%%

. S e
ﬂﬁ?ﬁ%}”jﬂ .:me
ZM@ %M

ﬁ'z Mmﬁ% ’54’%75“72’

o sty ley, MY A
% fmavj@:tgﬂp;ﬂ{w
y(wwu/@v;é
a ;77 vﬁ”bf—//

/007%0/7’0va«49/ 3?”
Wﬂ-ﬁ'rﬁ e 3l
/80 AN $torr oo Fro nails @Wé/
® | OZ/ %ﬁ«m Ho ﬂa«é >
P /w 70 Wam%é/mw% Thse o 0 >




Feb 2005-Q9 Business Law-Benchmark 4 ”fZ/

/

f ﬁ%ﬁWMﬂﬁW%%

3 b SHoir mﬁwﬂﬁ,«ﬂwﬂ/o«/«M

e w?%m @MMMﬁﬂws e AT
ﬂzl-pjrvy Lot G S50x3) /50
| w’@-:é'w /Zéb )
() ,,/:7#



001053 Benchmark

FOR OFFICE USE ONLY 5

Alaska
Bar Examination

This Book is for your answer to

Question NO_ O only

Be Sure to Write in the Proper Book



Feb 2005-Q9 Business Law-Benchmark 5

| beores Vislatioas
éfﬁﬂié’ & only a an/e}zoé/e/ +2 +he

Cory. , and net an oALicer ©F olirector 4/9’@/
%éé’@u{é’ Fere ae 150 Share 46/4’2'/”% ) # does At
Qppfear s would Ge cons derad o elosely
:%c)o[ v Covporation, Kbsent o+ beiny, a Closely het!
Cop., Ceorse doos not owe o dty A Core
or éya/fy, o other 7@‘5}’26/&/}/ 0/21%7‘45 ro oHhe
I harehele <.

MDM!/QC Cterge may pot Qlw tntentionn/
‘-’palre srateanents 10 other Sharetoller— n
orcler o ;ﬂfacp Fhert [ nto Siving hine Yher

; Vetes é}r ﬂ/oxy, This 7S a yek+ron oL

Q/a{ke /cn.,f, e '7"}!25’ Cofp. 15 Cons/dered



Feb 2005-Q9 Business Law-Benchmark 5 gf,,/

@ b ol held, Ceoge probebly boruchat

N WC\‘Q!QC;'GK}. dﬂ,‘fy. af. Lué//l

ﬁiﬂ /4)&/@ L ] Quorunt 1S delined as

A Major 'ty c97£ 7‘}@ numédf 0/\_ 5éaféf un/eSS

Fhe /%L‘c/eﬁf oféf/‘ne ivL”Ogr#'\cfém‘/y. _#@fﬁ here

IS no ind ) cation 71//4_7% ,’Q§$©ur¢£j’ %/-,‘(/g Oo["

iﬂ&p/‘ﬂdfool/b") Didvide Jz}@féfew#w/y. Thus, a

| Quoram oy ld Lbe A Sﬁéééafé/e/f.

: I Votring, a Major /tfyv o Hheo peserr—
Shareholders # vehng mMes pofe in fiets oF
the proposal +o Ll the ceal esrte, TH he
Sole OF real estare wes nof ;/7’)’!!9”0/@4’ﬂ?/f/

Course ot buﬁ?ne:ﬁ/” o )7{?’ Supe (megor oty



Feb 2005-Q9 Business Law-Benchmark 5

s
| &
. ;S ra;qtrca/, éad’ 74«:% doos  floF Seem Fo ée

the cuse. Thus, b of she @

Shareholders Preéscar MUS) vole  in Lavors
of +he proposq{, Or S | sharthelders

The aext yssue s whethar o Quorury
‘;‘; [osr phere only )0 Sharohelervare
| ;ﬂ/e,rem‘; but 100 shares ace fg//ef@m‘ﬁyf
ﬂ Baska , Procy teting 19 Ci/éuzea% end 7%{5,
the analys/s dbes pot— change. As lony as
CbL Jeast b Shares are rePre se nred, Fhe
Lofe may o 7{‘}11’"&%\74, e cause 7'%&-@ are 2D

100 sheres  present +he vofe wey pProcessd.



Feb 2005-Q9 Business Law-Benchmark 5 P

3 Macy

Because thece are only 2 shareholders,

4/}4;“: e /s a Chsek #é’/a/ Corparation., Ln

./4/¢skq, Cymuletive. Loting /S aflowed ans

-}'}Im’-’ 7 bow e Mory  Should wote her shares,
T cumilakive Léov‘;"ﬂy,_ Y o shreholer con

VPL&/H,?/V +he haﬂkéé’f’ @P@, open 5 ears

JJy her number oF shirs, and sub mit At

MW vores. becawse Moy has S 54arﬂj/

and Fheére are 3 olirector pes/Frons pyen,

Aoy could cast 15D pores Hor one

§07D +he  Condd idates.

ﬂﬁ’ Gn/f/ ﬂ/bfﬂ/é’,m ‘S ‘7"}7'#7" 5!/“4(//&%/:/6’

Loting 5 f@ﬁ’ﬁfa-//y oles joned  Fo  grofecr



Feb 2005-Q9 Business Law-Benchmark 5 -

Vizzr2 C@rp@/b(%'oﬂ S.

"

/Vl;nomm‘t_)_r 5)10F€/h0/f/€/5 In

Here/ /quy 1S N q M.,‘nor‘.‘ﬁ/ 5}1aré/?)o/a/€/‘

fcmal I+ = aQ C/osa/y /lé‘/o/ Cof/or’ccﬁ‘dﬁ, 7‘64:{5/1
iaM net sure S Wa/y cou/d d> Cum i larLe
voting in s s Faation, Aﬂam,‘n 5 She
: Cou/o/, Fhat i She Mé’7‘1430/ éy whch  she
| could ensure her cand)date /s Chosey. Becaure
Cumu/ octvve weting s a  oletraht mfyﬁf 4D
Shareho ldes  bse n+ any Contrary pPre . ss0e
'n he Ardicles, i+ s likels Ma/}/ coutd oo

'f’}h‘s becanse '/‘Aé’ Acﬁ:}" Say _-;‘*Aé /4/%/6/9_5

Q/O ner” /Q/EC/HC/& Aé’/ 74”0/'4 d@/’ﬂj SO.



