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ESSAY QUESTION NO. 4 
 

Answer this question in booklet No. 4 
 
Dan, the CEO of Heavy Equipment Inc. comes into your law office on February 1, 
2005, with a complaint filed on January 20, 2005, that alleges Heavy Equipment 
Inc. breached a contract with Bearings, Inc.  The complaint also alleges that 
Heavy Equipment Inc. tortiously interfered with Bearings, Inc.’s future business 
opportunities by spreading lies about its bearings.  According to the complaint, 
Dan called the owner of Bearings, Inc. on March 10, 2002, and said that he was 
not going to honor the contract and that he had advised his friends in the heavy 
equipment business in Anchorage not to use Bearings, Inc., because Bearings, 
Inc. used inferior materials.   
 
The contract was signed by all the parties on March 1, 2002.   According to the 
contract, Bearings, Inc., agreed to rebuild all of Heavy Equipment Inc.’s bearings 
for the 12 month period beginning April 1, 2002.   
 
Dan said that in early March 2002 one of his engineers told him that Bearings, 
Inc., used inferior materials in rebuilding bearings.   Dan decided not to use 
Bearings, Inc., because he did not want to risk damaging the company’s 
equipment.  Dan shows you a letter signed by the owner of Bearings, Inc. on 
March 15, 2002.  In the letter, the owner denies that his company uses inferior 
materials and says he is shocked that Dan would damage Bearing Inc.’s 
reputation in the heavy equipment industry.    
 
Dan says that his Manager for Customer Relations was served with the complaint 
in Bethel, Alaska while he was there on a business trip.  Although the Manager is 
a senior employee of Heavy Equipment Inc., he is not a shareholder or officer of 
the company.  His duties only involve sales and marketing. 
 
The complaint was filed in the Superior Court in Bethel in the Fourth Judicial 
District.  Bethel is 400 miles from Anchorage and accessible only by air.  Dan does 
not want to go to trial in Bethel.  Dan would rather go to trial in Anchorage in the 
Third Judicial District because his facilities are in Anchorage.  Three of Dan’s 
employees negotiated the contract for Heavy Equipment Inc.  Dan says that it will 
be expensive and time consuming if the witnesses have to fly to Bethel for the 
trial.  Dan also says that Bearings, Inc.’s manufacturing plant is in Anchorage.  
Heavy Equipment Inc.’s employees negotiated the contract with Bearings Inc.’s 
employees in Anchorage.  
 

1. Discuss any procedural motions suggested by the facts that you can file on 
behalf of Heavy Equipment Inc. 
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GRADER’S GUIDE 
 

*** QUESTION NO. 4 *** 
 

SUBJECT: CIVIL PROCEDURE 
 
A. Insufficiency of Process (20 pts.) 
 
Alaska Rule of Civil Procedure 12(b) provides that a party may file a motion to 
dismiss for the following reasons: (1) for lack of subject matter jurisdiction, (2) 
lack of personal jurisdiction (3) improper venue, (4) insufficiency of process, (5) 
insufficiency of service of process, (6) failure to state a claim upon which relief 
can granted, and (7) failure to join a party under Rule 19. 
 
Alaska Civil Rule 4 requires personal service of the complaint.  Subsection 
(d)(4) provides that service on a corporation is made by delivering the complaint 
and summons to an “officer, a managing or general agent, or to any other agent 
authorized by appointment or by law to receive service of process.” 
 
Bearings, Inc. served the complaint on Heavy Equipment Inc.’s Manager for 
Customer Relations.  The Manager is not an officer and his duties do not 
include receiving service of process.  Thus, Bearings, Inc., failed to serve the 
corporation properly, and Heavy Equipment Inc. could file a motion to dismiss 
under Alaska Rule of Civil Procedure 12(b)(4). 
 
B. Improper Venue (50 pts.) 
 
Heavy Equipment Inc. has arguments to change venue under both Alaska Civil 
Rule 12(b)(3) and AS 22.10.040. 
  

1. Rule 12(b) Motion To Dismiss 
 
Subject to a couple of exceptions not relevant to this question, Rule 12(b) 
motions  must be filed together.  Both the venue and process must be filed at 
the same time. According to Alaska Rule of Civil Procedure 3(c) venue is proper 
in the judicial district where (1) the claim arose or (2) where the defendant may 
be personally served.  The facts indicate that the claims arose in Anchorage. 
The contract was negotiated in Anchorage and Dan made the decision to 
breach the contract in Anchorage.  He also told his friends in the heavy 
equipment business in Anchorage that Bearings Inc. used inferior materials.  
Thus, the tort claim also arose in Anchorage.  Nothing in the facts indicate that 
Heavy Equipment Inc. may be personally served in Bethel or the Fourth 
Judicial District.  The manager for Customer Relations was in Bethel on a 
business trip, but nothing indicates that Heavy Equipment, Inc has any officers 
or agents in Bethel.  Heavy Equipment could file a motion to dismiss for 
improper venue. 
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2. Motion To Change Venue - AS 22.10.040 
 
Heavy Equipment Inc. may also file a motion for a change of venue under AS 
22.10.040 which allows for a transfer of venue when (1) an impartial jury 
cannot be had, (2) the convenience of the witnesses and the ends of justice 
would be promoted by the change (3) the local judge is disqualified, or (4) the 
defendant will be put to unnecessary expense and inconvenience. 
 
The facts suggest that Heavy Equipment could move for a transfer of venue 
based on subsection (2) and (4).   
 
The convenience of the witnesses will be served by holding the trial in 
Anchorage.  Dan’s witnesses live in Anchorage, and they negotiated the 
contract with employees of Bearings Inc., in Anchorage.  Dan will need to 
support his motion outlining the proposed testimony of the witnesses showing 
that their evidence would be admissible, relevant, and material and why the 
attendance of each would be inconvenient.  Coughlan v. Coughlan, 423 P.2d 
1010, 1015 (Alaska 1967).  The inconvenience would result from having to 
travel to Bethel.   
 
The proposed change of venue must also “promote the ends of justice”. Id.   The 
Alaska Supreme Court has not interpreted the phrase “promote the ends of 
justice”.  However, in explicating the doctrine of forum non conveniens, the 
court emphasized that trial courts should consider the burden on the 
community in litigating matters not of local concern and the desirability of 
litigating local matters in local courts. Bodzai v. Arctic Fjord, 990 P.2d 616, 
621 n. 28 (Alaska 1985).  Bethel has no apparent connection to the case at all.  
The issues involve events that took place in Anchorage, so an Anchorage jury 
should decide it. 
 
Heavy Equipment could also move for a change of venue under subsection (4) 
which allows for a change when the venue chosen by the plaintiff would cause 
unnecessary expense and inconvenience.  Dan has indicated that Heavy 
Equipment will bear the cost of flying and lodging its employees in Bethel for 
the trial.  This will also cost the company in lost productivity, for the employees 
will have more lost time if the trial were in Bethel rather than Anchorage. 
 
C. Statute of Limitations (30 pts.) 
 
The facts indicate that Heavy Equipment Inc. should move for a partial 
summary judgment on the tort claim.  The complaint alleges both a contract 
claim and a tort claim.  The limitations period for contract claims is 3 years, AS 
09.10.053, while the limitations period for torts is 2 years, AS 09.10.070 .   
 
The contract was signed on February 1, 2002, with performance to begin on 
April 1, 2002.  Heavy Equipment Inc. breached the contract sometime in the 
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first half of March when he called the owner of Bearings, Inc. and told him that 
he would not use Bearings, Inc.  The owner’s letter dated March 15, 2002, 
shows that the contract breach and the tort occurred in the first half of March 
2002.  The complaint was filed on January 20, 2005, or about 2 years, 10 - 11 
months after the contract breach and alleged tort.   
 
Since the complaint was filed within 3 years, the contract claim is viable.  
However, the complaint was filed 10 - 11 months after the limitations period for 
the alleged tort expired.  The Discovery Rule, see Hutton v. Realty Executives, 
Inc., 14 P.3d 977, 980 (Alaska 2000), is not an issue because Bearing Inc.’s  
March 15, 2002, letter indicates that he had knowledge of the alleged tort by 
then. 
 
Although a the failure to file a complaint within the limitations period can be 
the basis for a Rule 12(b)(6) motion for failure to state a claim, Hutton v. Realty 
Executives, Inc., 14 P.3d 977, 979 (Alaska 2000), the motion on these facts will 
really be a summary judgment motion.  Heavy Equipment Inc. cannot succeed 
on its motion without submitting an affidavit from Dan and the owner’s letter. 
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