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ESSAY QUESTION NO. 2 
 

Answer this question in booklet No. 2 
 

 
Dungytown, Alaska is known worldwide as the Dungeness crab capital of the 
world.  Years ago, the Dungytown Crabber’s Co-op (the Co-op) began to 
aggressively market its members’ crab, creating a certain international 
mystique around Dungytown crab and Dungytown crabbers.  But recently, the 
market price for Dungytown crab has crashed, forcing many of the Co-op’s 
members out of the fishery.  The price decline has resulted in an over-harvest 
of the crab by the remaining crabbers.  The Dungytown crab stock is 
precipitously declining. 
 
Due to the fame of its crab, Dungytown has become a tourist and cruise ship 
destination.  The Co-op realized that out-of-state tourists would pay hundreds 
of dollars for the opportunity to go charter fishing (crabbing) on a real 
Dungytown crab boat with a real Dungytown crabber (albeit one with a charter 
captain’s license).    Since they would be sportfishing, the tourists could keep 
the Dungytown crab that they caught up to the sport harvest limit of 20 crabs 
per day.  
 
But there is a hitch to this idea.  The Alaska Department of Fish and Game, 
citing the declining crab population, has declared that only Alaska residents 
may sport harvest Dungeness crab in the Dungytown area.   All of the waters 
in which the Co-op wants to charter crab are within the regulatory jurisdiction 
of the State of Alaska.  Since virtually none of the Dungytown tourists are 
Alaska residents, this regulation essentially precludes the Co-op from engaging 
in their charter crabbing idea.  The Co-op wants to challenge the “resident 
only” regulation on the grounds that it violates both the United States and the 
Alaska Constitutions.  
 
 

1. Assuming the Co-op has standing to sue, please discuss the potential 
constitutional claims that it could raise to invalidate the regulation. 
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GRADER’S GUIDE 
 

*** QUESTION NO. 2 *** 
 

SUBJECT: CONSTITUTIONAL LAW 
 
Applicants are expected to argue that the Dungytown crab regulation violates 
the federal Commerce Clause, the federal Privileges and Immunities Clause and 
the federal and Alaska Equal Protection Clauses.  It is not expected that 
applicants  know the seminal Alaska case that discusses both the federal and 
State Constitutional ramifications of “resident only” fish and game harvest 
regulations is Shepherd v. State,  897 P.2d 33 (Alaska 1995).  But, Shepherd 
provides a useful template from which to analyze the Dungytown question. 
 
In Shepherd, hunting guides, who themselves were Alaska residents, but who 
principally catered to non-resident hunters, challenged the “resident only” 
hunting regulations that had been enacted in specific Game Management 
Units.   The state excluded nonresidents from hunting in these particular 
Game Management Units reasoning that the game population in these areas 
could not be sustained if both residents and nonresidents were permitted to 
hunt.        
 
1. State Ownership of Fish and Game (15 pts.) 
 

A. Federal Authority creating state ownership (5 pts.) 
 
Intertwined into all of the potential federal and state constitutional claims is 
the following question:  who owns the fish and game resources found in 
Alaska?   Put another way: Does the state of Alaska have the authority to 
preclude non-residents from sport crabbing in Dungytown?  The bottom line is 
probably yes. 
 
The Supreme Court  held in Baldwin v. Fish and Game Comm’n, 436 U.S. 371 
(1978) that states owned or held in trust for their own citizens naturally 
occurring fish and wildlife and were not required to allow nonresidents to share 
in their harvest.  Id. at 384-85. 
 

B. Specific Articles of the Alaska Constitution that relate to Fish and  
     Game Resources (10 pts.) 
 
So, under federal law the State of Alaska can prefer resident crabbers over non-
resident crabbers.  The resident preference will probably pass muster under 
Alaska law and the Alaska Constitution also.   
 
The Alaska Supreme Court has rejected the notion that fish and game 
resources are held in a  per se “public trust”, but rather has “used the analogy 
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of a public trust to describe the nature of the state’s duties with respect to 
wildlife and other natural resources meant for common use.” Brooks v. Wright, 
971 P.3d 1025, 1933 (Alaska 1999).      
 
The foundation for this “trust like” relationship is found in Article VIII (Natural 
Resources) of the Alaska Constitution, specifically Sections 2-4, which state: 
 

Section 2.  General Authority.  The legislature shall 
provide for the utilization, development, and 
conservation of all natural resources belonging to the 
State, including land and waters, for the maximum 
benefit of its people.  
 
Section 3.  Common Use.  Wherever occurring in their 
natural state, fish, wildlife, and waters are reserved to 
the people for common use.  
 
Section 4. Sustained Yield.  Fish, forests, wildlife, 
grasslands, and all other replenishable resources 
belonging to the State shall be utilized, developed, and 
maintained on the sustained yield principle, subject to 
preferences among beneficial uses.  
 

Citing these three sections of Article VIII, the Shepherd court: stated: 
 

The State of Alaska devotes substantial resources to 
the protection and management of fish and wildlife. As 
the trustee of those resources for the people of the 
state, the state is required to maximize for state 
residents the benefits of state resources. In cases of 
scarcity, this can often reasonably be accomplished by 
excluding or limiting the participation of nonresidents. 
In such circumstances, the state may, and arguably is 
required to, prefer state residents to nonresidents, 
except when such preferences are in conflict with 
paramount federal interests. Shepherd at 41-42. 

 
Some applicants might argue that allowing charter crabbing will maximize for 
state residents the benefits of state resources because the Co-op members and 
their community will be enriched by the proceeds from expensive crab charters. 
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2. Federal Constitutional Issues (“paramount federal interests”) (60 pts.) 
 

A. Commerce Clause (20 pts.)  
 
Applicants will argue that the preclusion of nonresidents from crabbing in 
Dungytown violates the Commerce Clause of the federal Constitution.  The 
Commerce Clause (Article I, § 8) states that the Congress “shall have power . . . 
[t]o regulate commerce with foreign nations, and among the several states and 
with the Indian Tribes.”     
 
Analysis should start with the question of whether the right to sport crab is an 
article of interstate commerce.  If “potential crab” are an article of interstate 
commerce, then the State of Alaska bears the very high burden “proving that 
the [regulation] serves a legitimate local purpose and that this purpose could 
not be served as well by available non-discriminatory means.”  Carlson v. State 
Commercial Fisheries Entry Commission, 919 P.2d 1337, 1339 n. 6 (Alaska 
1996) (internal citations and quotations omitted).    
 
Arguably, the state, by seeking to protect a stressed resource, has a legitimate 
purpose in regulating the harvesting of Dungytown crab.  On the other hand, 
applicants could argue that lowering the daily limit of crab from 20 to perhaps 
10 or 5 would allow both residents and non-residents to enjoy the scarce 
resource.   
 
However, the Shepherd Court unequivocally held that “unharvested game is 
not an article of interstate commerce.”  Shepherd at 41.  The Shepherd court 
further noted that the U.S. Supreme Court has repeatedly held that fish and 
game do not enter into the stream of commerce until they are caught.  Id.  
 

B. Privileges and Immunities Clause (20 pts.) 
 
Applicants will also likely argue that the Dungytown crab regulation violates 
Article IV, sec. 2, of the federal Constitution, the Privileges and Immunities 
Clause, which states in relevant part: “The citizens of each state shall be 
entitled to all privileges and immunities of citizens in the several states.” 
 
The United States Supreme Court has held that the Privileges and Immunities 
Clause is not absolute and a claim of violation of the clause must go through a 
two-step inquiry. Carlson at 1341 (internal citations omitted).   
 
First, the activity from which nonresidents are precluded must be sufficiently 
basic to the livelihood of the nation as to fall within the purview of the 
Privileges and Immunities Clause. Id. (internal citations omitted). 
 
Second, even if the regulation denies nonresidents a protected privilege, the 
regulation will be not be invalidated unless it is shown that the restriction is 
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not closely related to the advancement of a substantial state interest. Id. 
(internal citations omitted).  
 
It will be difficult to successfully argue that nonresident charter crabbing is 
sufficiently basic to the livelihood of the nation as to be protected by the 
Privileges and Immunities Clause.    Indeed, as the Shepherd Court noted, 
“recreational hunting is not an activity protected under the Privileges and 
Immunities Clause of the federal Constitution.”  Shepherd at 41.  Likewise, one 
could conclude that recreational crabbing is not a protected activity. 
 

C. Federal Equal Protection (20 pts.) 
 

Applicants will likely also evaluate the Dungytown crab regulation under the 
Fourteenth Amendment of the United States Constitution that states in 
relevant part:  “No state shall deny to any person within its jurisdiction the 
equal protection of the laws."  The modern analysis under the federal Equal 
Protection Clause is divided into three parts.  First, the United States Supreme 
Court has reserved its most searching review --strict scrutiny-- for legal 
classifications that burden suspect classes of individuals or that burden a 
fundamental right.  Only classifications based on race, alienage, and national 
origin merit strict scrutiny.  Strict scrutiny requires that the government show 
that its law is narrowly tailored to the achievement of a compelling government 
interest. City of Richmond v. J.A. Croson, 488 U.S. 469 493-94 (1989).  
 
A strict scrutiny analysis clearly does not apply to the Dungytown crab 
regulation as the regulation does not implicate race, alienage or national 
origin. 
 
Second, the Supreme Court applies a less searching form of review-- 
intermediate scrutiny--to legal classifications that burden quasi-suspect 
classes.  Thus far, the Supreme Court has applied intermediate scrutiny to 
classifications based on gender and illegitimacy. See, e.g., Mills v. Habluetzel 
456 U.S. 91, 99 (1982) (illegitimacy);  Mississippi Univ. for Women v. Hogan, 
458 U.S. 718, 724 (1982) (gender). Under intermediate scrutiny, the 
government must show that its law bears a substantial relationship to an 
important government interest. Hogan at 724. 
 
In the Dungytown matter since neither gender nor legitimacy are in play, then 
the crab regulation would not be subject to intermediate scrutiny.  
 
Finally, then Supreme Court reviews all other legal classifications under its 
most deferential standard of review --rational basis. Under rational basis 
review, the government only need show that the challenged law rationally 
furthers a legitimate state interest. Zobel v. Williams, 457 U.S. 55, 60 (1982). 
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The Dungytown crab regulation will probably survive rational basis scrutiny.  
Protecting crab populations is certainly a legitimate governmental interest and 
the ban on non-resident crabbers is rationally related to the attainment of this 
legitimate state interest.  
 
This was the approach adopted by the Shepherd court which applied rational 
basis scrutiny and upheld the state regulation banning non-resident moose 
hunters from certain Game Management Units. 
 
 
3. Alaska Constitutional Issues: Equal Protection (25 pts.) 
 
Article I, section1, of the Alaska Constitution provides that all persons are 
“entitled to equal rights, opportunities, and protection under the law.”  This 
clause requires equal treatment only for those who are similarly situated.  
Shepherd at 44.  
 
Applicants can certainly argue that the Dungytown crab regulation violates 
Alaska’s Equal Protection Clause because it treats non-resident crabbers 
differently from resident crabbers and that, but for their residency status, the 
crabbers are similarly situated.    This framing of classes was rejected out of 
hand by the Shepherd court, which held: “Resident and nonresident 
recreational users of Alaska fish and game are not similarly situated. … [T]he 
state owns these resources and is required to manage them as trustee for the 
benefit of its citizens.  The preference for Alaska residents with respect to 
natural resources is explicit in the state constitution and serves to differentiate 
resident from nonresident user groups.”  Id.  
 
Applicants should discuss that, unlike the three levels of scrutiny in the federal 
equal protection analysis, Alaska applies a flexible, three-step sliding-scale 
approach to equal protection analysis. Under this approach, the court initially 
establishes the nature of the right allegedly infringed by state action, 
increasing the state's burden to justify the action as the right it affects grows 
more fundamental: at the low end of the sliding-scale the state needs only to 
show that it has a legitimate purpose, but at the high end--when its action 
directly infringes a fundamental right--the state must prove a compelling 
governmental interest. State v. Planned Parenthood, 35 P.3d 30, 42 (Alaska 
2001).  
 
Next the court examines the importance of the state purpose served by the 
challenged action in order to determine whether it meets the requisite 
standard. Id.  The court last considers the particular means that the state 
selects to further its purpose.  A showing of substantial relationship between 
means and ends will suffice at the low end of the scale.  At the high end, the 
state must demonstrate that no less restrictive alternative exists to accomplish 
its purpose. Id.  
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Because sport crabbing is not likely a fundamental right, or even an important 
right, it seems that all the state must show here is that: (1) there exists a 
legitimate reason for treating resident crabbers differently from non-resident 
crabbers (here protecting crab stocks); and (2) if  banning nonresidents from 
crabbing bears a  fair and substantial relationship to protecting crab stocks.  It 
is likely that the nonresident ban would pass this low level of scrutiny. 
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