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ESSAY QUESTION NO. 1 
 

Answer this question in booklet No. 1 
 
The Alaska Manufacturing Corporation (“Tenant”) leased a television 
manufacturing plant (the “Plant”) from Alaska Commercial Properties 
(“Landlord”) for a term of five (5) years.  The lease agreement contained all of 
the necessary and material terms, including that Tenant would pay Landlord 
rent in the amount of 25% of Tenant’s net profits from the sale of televisions 
produced at the Plant.  The lease provided further that Tenant had inspected 
the Plant and was leasing the Plant “AS IS” without warranty of any kind.  The 
lease contained an integration clause that stated: "No representations, 
warranties, or agreements, oral or written, have been made by either party with 
respect to this lease except as expressly provided in this lease." 
 
Tenant operated the Plant during Year 1 of the lease.  At the beginning of Year 
2, a fire destroyed all of the manufacturing equipment at the Plant.  The lease 
provided that the lease would terminate in the event of such a casualty unless 
the parties agreed otherwise.   

 
Landlord offered to replace the destroyed equipment and repair the Plant if 
Tenant was willing to continue leasing the Plant under the existing lease when 
such repairs were completed.  Tenant responded that it would continue leasing 
the Plant under the existing lease if Landlord installed new, cutting-edge 
equipment and if the Plant was ready to operate by September 30 of Year 2.  
Tenant believed that it could increase its production and profits with such 
equipment.  Understanding that increased profits would lead to increased rent, 
Landlord replied that it would install new, cutting-edge equipment.  Landlord 
instructed that Tenant should work with Landlord’s equipment contractor, 
Television Manufacturing Equipment, Inc. (“TME”), to identify the equipment 
that Tenant wanted installed and that while Landlord hoped the Plant would be 
ready to operate by September 30, the date would depend on TME’s 
scheduling. 
 
Tenant worked with TME to identify the best television manufacturing 
equipment available and Landlord contracted with TME for the installation of 
that equipment.  Based on the equipment identified by Tenant, TME and 
Landlord agreed that installation would be completed by January 1 of Year 3 at 
a cost to Landlord of two million dollars.  TME warranted that the equipment 
would perform in accordance with industry standards.   
 
The Plant was ready for operation on January 1 of Year 3.  Upon commencing 
operations, Tenant reported that there were many problems with the new 
equipment.  TME returned to the Plant several times over the first few months 
of Year 3 to fix the reported problems.  Tenant continued to claim that the 
equipment was not operating properly, however.  On April 1 of Year 3, Tenant 
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represented that it was going out of business because it had lost so much 
money as a result of the production delays caused by the equipment problems. 

 
Tenant sued TME asserting that TME caused Tenant financial loss by failing 
properly to provide and install the new equipment.  Tenant asserted that TME 
had breached its contract and the warranties it made.  Tenant sued Landlord 
asserting that Landlord breached the lease and the related subsequent 
agreement between Landlord and Tenant by failing to deliver the rebuilt Plant 
by September 30 of Year 2 and with equipment that operated properly. 

 
1. Does Tenant have any viable causes of action against TME based 

in contract?  Discuss. 
 
2. Does Tenant have any viable causes of action against Landlord for 

breach of express contract?  Discuss. 
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GRADER’S GUIDE 
 

*** QUESTION NO. 1 *** 
 

SUBJECT: CONTRACTS 
 
 
1. Does Tenant have any Viable Causes of Action against TME Based in 

Contract? (50 points) 
 
Tenant sued TME asserting that the new equipment installed in the Plant was 
defective and that TME breached its contract and the warranties it made.  The 
call of the question limits examinees to consideration of contract-based claims.   

 
TME entered into a contract only with Landlord.  TME did not enter into any 
contract with Tenant and TME did not make any representations or warranties 
directly to Tenant.  Consequently, Tenant does not have any claim for breach of 
contract or breach of warranty against TME based upon any contract between 
Tenant and TME.  Instead, Tenant’s cause of action is founded upon the theory 
that Tenant was a third party beneficiary of the contract between Landlord and 
TME.   

 
Whether a party may claim to be a third party beneficiary of a contract between 
two other parties is largely a question of intent.  Howell v. Ketchikan Pulp Co., 
943 P.2d 1205, 1207 (Alaska 1997).  It need not be shown that the sole 
purpose of the underlying contract was for the benefit of the third party: it is 
sufficient that the parties “either intended or contemplated that one purpose of 
the [contract] would be to benefit a third party.”  Century Ins. Agency, Inc. v. 
City Commerce Corp., 396 P.2d 80, 82 (Alaska 1986). However, it is not 
sufficient if the benefit to the third party is only incidental.  Id.  The motives of 
the parties, including those of the promissee, are determinative.  Howell, 943 
P.2d at 1207 (citation omitted). 

 
Tenant’s claim that it was an intended beneficiary of the contract between 
Landlord and TME would be supported by the following facts:  

 
• that the equipment that TME agreed to install was contemplated 

by Landlord, as evidenced by the lease agreement, to be for the use 
of Tenant;  

• that Landlord agreed to install the new equipment on the condition 
that Tenant would continue leasing the Plant under the existing 
lease agreement;  

• that Tenant was authorized by Landlord to work with TME to 
identify the equipment that Tenant believed was most appropriate 
for its purposes; and 
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• that Tenant, in fact, took possession of the repaired Plant and 
attempted to use the equipment.   

 
Finally, Tenant may argue that Landlord was seeking to perform its obligations 
under the lease, and the agreement to continue leasing the Plant to Tenant, by 
contracting with TME to install the necessary equipment.  This is evidenced by 
Landlord’s and Tenant’s agreement regarding installation of equipment in 
accordance with Tenant’s specifications.  Where a promissee under a contract 
seeks to discharge its obligations to a third party by the promissor’s 
performance under the contract, there is no question but that the third party is 
an intended third party beneficiary.  Kennedy Associates, Inc. v. Fischer, 667 
P.2d 174, 178, n.2 (Alaska 1983).   

 
TME would argue that there is no evidence of an intent to benefit Tenant 
directly because the contract was between Landlord and TME alone.  The facts 
do not indicate that Tenant was named in the contract in any way.  A further 
argument supporting TME’s position would be that Tenant’s rights in 
connection with the Plant were defined and limited by its contract with 
Landlord (the lease), which expressly disclaimed any warranty.  The specific 
warranty limitations of the lease indicate a lack of intent by Landlord to benefit 
Tenant with any warranty arising from the Landlord/TME contract.  TME 
further would argue that the lack of an intent to benefit Tenant directly is 
shown by the fact that Landlord invested several million dollars to repair the 
Plant but had only three (3) years left on the lease with Tenant by the time the 
repairs were completed.  These facts indicate that the investment was made by 
Landlord primarily for its long-term benefit and that the immediate benefit to 
Tenant was incidental.  Kodiak Elec. Assoc. v. DeLaval Turbine, 694 P.2d 150, 
154 (Alaska 1985), in which the Court held that a buyer of certain equipment 
was not an intended beneficiary of a contract between the seller and another 
firm for the repair of the equipment prior to sale, would support TME’s 
position. 

 
In summary, whether Tenant was an intended beneficiary of the Landlord/TME 
contract is a question of fact that cannot be resolved definitively.  However, the 
weight of the facts indicates that Tenant has a fair opportunity of prevailing on 
its claim.  Examinees should be given credit for discussing the potential causes 
of action that Tenant would have if found to be a third-party beneficiary, such 
as breach of express warranty, breach of implied warranties such as fitness for 
a particular purpose, etc. 
 

 
2. Does Tenant have any Viable Causes of Action against Landlord for 

Breach of Express Contract?  (50 points) 
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Tenant claims that Landlord breached the lease by failing to deliver the rebuilt 
Plant, with equipment that operated properly, by September 30 of Year 2.  
Tenant’s claims present two questions: 

 
a. Whether Landlord agreed to deliver the repaired Plant by September 

30 of Year 2; 
b. Whether Landlord is liable for breach of contract due to the alleged 

defects in the new equipment installed in the Plant. 
 

A. Whether Landlord Agreed to Deliver the Repaired Plant by 
September 30 of Year 2. 

 
The facts state that after the fire the lease terminated unless the Landlord and 
Tenant agreed otherwise.  The Landlord and Tenant did not allow the lease to 
terminate.  Instead, they entered into negotiations regarding the continuation 
of the lease.    
 
Formation of an express contract requires an offer encompassing its essential 
terms, an unequivocal acceptance of the terms of the offeree, consideration, 
and an intent to be bound.  Young v. Hobbs, 916 P.2d 485, 488 (Alaska 1996). 
 
Facing termination of the lease, Landlord made an offer.  Landlord offered to 
replace the destroyed equipment and repair the Plant if Tenant was willing to 
continue leasing the Plant under the terms of the existing lease.  Tenant replied 
that it would agree to continue leasing the Plant under the terms of the existing 
lease but clearly added additional conditions—that Landlord install new, 
cutting-edge equipment and that the Plant be ready to operate by September 
30 of Year 2.  Thus, Tenant made a counter-offer.  Southwest Marine, Inc. v. 
State, Dept. of Transp. and Public Facilities, Div. of Alaska Marine Highway 
Systems, 941 P.2d 166, 173 (Alaska 1997) (citing Restatement (Second) of 
Contracts § 59 (1979) (a reply to an offer which purports to accept it but is 
conditional on the offeror's assent to terms additional to or different from those 
offered is not an acceptance but is a counter-offer).  Landlord’s response is 
more equivocal.  While Landlord clearly accepted Tenant’s term that Landlord 
install new, cutting-edge equipment, Landlord did not unequivocally accept the 
date for completion specified by Tenant. 
 
The Alaska Supreme Court has emphasized the importance of mutual assent 
for the formation of a contract:  "In order for a contract to have been formed, it 
was essential that acceptance of [the] offer be unequivocal and in exact 
compliance with the requirements of the offer that [the offeror] had made."  
Walton v. Ramos Aasand & Co., 963 P.2d 1042, 1046 (Alaska 1998).  A 
contract must be reasonably definite and certain as to its terms to be 
enforceable.  Kodiak Island Bor. v. Large, 622 P.2d 440, 447 (Alaska 1981). 
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Given these principles, a fact finder most likely would conclude, based on the 
communications between the parties, that the date term was material and, 
therefore, was a term that had to be unequivocally accepted by Landlord.  
Consequently, Landlord’s response is most reasonably construed as a counter-
offer.  
 
Finally, the facts do not state that Tenant affirmatively accepted Landlord’s 
counter-offer by any written or oral manifestation of assent.   
 
Acceptance requires a reasonable manifestation of assent to the terms of the 
offer.  Valdez Fisheries Development Ass'n, Inc. v. Alyeska Pipeline Service Co., 
45 P.3d 657, 666 (Alaska 2002).  Except in unusual circumstances, 
manifestation of acceptance by promise requires a reasonable attempt to 
communicate this promise to the offeror.  Id.  Silence generally cannot 
constitute acceptance.  Id.   
 
While the facts do not indicate that Tenant expressly accepted Landlord’s 
counter-offer, Landlord’s counter-offer indicated that acceptance could be by 
performance (Landlord instructed Tenant to work with Landlord’s contractor 
which Tenant did) and, in any event, a fact finder likely would deem Tenant’s 
performance as a manifestation of assent to Landlord’s counter-offer.  See 
Restatement (Second) of Contracts, §30 (unless otherwise indicated by offeror,  
an offer invites acceptance by any medium reasonable in the circumstances)) 
and §50 (an act of performance may operate as an acceptance); see also Jones 
v. Central Peninsula General Hosp., 779 P.2d 783, 787 (Alaska 1989) 
(employer's notification to an employee of a policy manual constitutes an 
"offer," which is accepted by the employee's continued performance). 
 
Consequently, Landlord did not agree to deliver the repaired Plant by 
September 30 of Year 2.  

 
B. Whether Landlord is Liable for Breach of Contract Due to the Alleged 

Defects in the New Equipment Installed in the Plant.  
 
This issue requires examinees to consider the operation of the disclaimer 
clause in the lease agreement.  Clearly, at the time of commencement of the 
lease, Tenant agreed that it had inspected the Plant and agreed to lease the 
Plant in its existing condition.  Thus, the parties placed upon the Tenant the 
burden to confirm that the Plant and its equipment met the Tenant’s 
requirements. 
 
After destruction of that equipment, however, the question is whether Landlord 
had an obligation to replace the equipment with equipment in any specific 
condition.  The lease contained an integration clause that made clear that the 
lease contained all of the representations, warranties and agreements of the 
parties.  Thus, Landlord would argue that because it did not subsequently 
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make any express warranty as to the condition of the new equipment, the 
disclaimer was operative and binding upon the Tenant. 
 
Leases are contracts interpreted according to contract principles.  Rockstad v. 
Global Finance & Inv. Co., Inc., 41 P.3d 583, 586 (Alaska 2002).  Courts give 
effect to the reasonable expectations of the parties when interpreting a 
contract.  Krossa v. All Alaskan Seafoods, Inc., 37 P.3d 411, 418 (Alaska 2001).  
In order to give legal effect to the parties' reasonable expectations, the court 
examines the written agreement itself and also extrinsic evidence regarding the 
parties' intent at the time the contract was made.  Hayes v. Xerox Corp., 718 
P.2d 929, 937 (Alaska 1986); Municipality of Anchorage v. Gentile, 922 P.2d 
248, 259 (Alaska 1996) (parties' conduct after entering into a contract is 
probative of the intent behind the agreement). 
 
Tenant would argue that the reasonable expectations of the parties when they 
made the agreement to repair the Plant is not consistent with application of the 
lease disclaimer to the new equipment because: the original equipment had 
been destroyed and Tenant did not have the opportunity to inspect the new 
equipment prior to its agreement to continue leasing the Plant under the 
existing lease.  Tenant would assert that the Court should look only to the 
subsequent agreement, not the original lease, to determine whether Landlord 
had a duty to deliver to Tenant a Plant that had working equipment.  The 
discussions between Landlord and Tenant at that time were that Tenant would 
continue leasing the Plant if the Landlord installed cutting-edge equipment.  
Inherent in that agreement is a reasonable expectation that such equipment 
would work properly. 

  
Tenant would assert that the integration clause in the lease did not prevent the 
parties from making an additional enforceable agreement concerning the leased 
property.  The integration clause is no impediment to enforcement of the 
agreement as to the repair and redelivery of the Plant because the agreement 
was a subsequent agreement.  An integration clause typically operates to bar 
parol evidence to vary or contradict the contract by prior negotiations or 
agreements.  Alaska Diversified Contractors, Inc. v. Lower Kuskokwim School 
Dist., 778 P.2d 581, 583 (Alaska 1989), cert. den., 493 U.S. 1022 (1990) (“The 
parol evidence rule is a rule of substantive law which holds that an integrated 
contract may not be varied or contradicted by prior negotiations or 
agreements”). 

 
The lease is silent as to subsequent agreements and amendments of the lease.  
Thus, the parties did not expressly agree that any subsequent agreement or 
amendment of the lease needed to be in writing.  Consequently, the lease 
agreement itself does not provide a bar to enforcement of the subsequent 
agreement. 
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Nonetheless, Tenant was aware of the disclaimer in the lease agreement at the 
time Tenant made the subsequent agreement and could have negotiated an 
express warranty or a right of inspection as a condition to continuation of its 
obligations under the lease.  Tenant did not. 

 
Finally, examinees may consider whether the subsequent agreement is 
unenforceable pursuant to the statute of frauds.  Pursuant to AS 
09.25.010(a)(6), an agreement for leasing for a period longer than one year is 
unenforceable unless it or some note or memorandum of it is in writing and 
subscribed by the party charged.  The agreement concerning the repair of the 
Plant relates to the lease executed by the Landlord and Tenant, which lease 
was automatically terminated unless otherwise agreed by the parties.  The 
subsequent agreement is not in writing, however.  Thus, Landlord could assert 
that, all other things aside, any agreement to deliver the Plant in a certain 
condition would be unenforceable.   

 
This argument likely would fail.  The writing required by the Statute of Frauds 
need not be formal and a “writing may be sufficient even though it is cryptic, 
abbreviated, and incomplete.”  Fleckenstein v. Faccio, 619 P.2d 1016, 1020, 
1021, n.18 (Alaska 1980) (citation omitted).  “(W)e should always be satisfied 
with "some note or memorandum" that is adequate, when considered with the 
admitted facts, the surrounding circumstances, and all explanatory and 
corroborative and rebutting evidence, to convince the court that there is no 
serious possibility of consummating a fraud by enforcement.”  Id. at 1020 
(quoting 2A. Corbin §498, at 681)). 

 
Landlord and Tenant had executed a lease agreement.  The agreements 
concerning the repair of the Plant were subsequent to the lease and addressed 
only the terms under which the parties agreed to continue under the lease.  
Thus, there was a writing that contained the essential terms of the lease 
arrangement and, given the surrounding circumstances, including the fact that 
each of the parties performed, there is little possibility of consummating a 
fraud by enforcement. 

 
In summary, it is difficult to conclude whether a factfinder would hold that 
Landlord breached the lease by failing to deliver the Plant with properly 
operating equipment. 
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