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ESSAY QUESTION NO. 8 
 

Answer this question in booklet No. 8 
 
On February 15 in a small Alaskan town, witnesses observed a white pickup 
truck strike a pedestrian and drive away.  The pickup was known to belong to 
Doris Donnelly.  The site of the accident was between the town’s only bar and 
Doris’s house.  A man contacted police and told them that, although he didn’t 
see the accident, he did see Doris drinking that night at the local bar.   
 
The police figured Doris might know something.  Doris, however, told police 
that if her old truck was in an accident on February 15, she was not driving it.  
She sold the truck on February 10 to someone who had since moved to Utah.  
Doris also denied drinking in the bar that night.  After further investigation, 
the district attorney charged Doris with Leaving the Scene of an Accident and 
Driving Under the Influence of alcohol (DUI).   
 
At Doris’s trial, the prosecutor intends to call Sue, the secretary for Doris’s All 
Farm insurance agent.  Sue will testify that she remembers Doris coming into 
the office and telling Sue that she wanted to cancel the insurance on her white 
pickup.  Sue does not recall the exact date this occurred, but Doris filled out 
All Farm’s form to cancel the policy at the time they spoke.  She knows that 
she date-stamped the cancellation form pursuant to All Farm procedure.  Sue, 
who is also the records custodian for the office, will testify that the date 
reflected on the form is February 16.  The prosecutor intends to introduce the 
date-stamped cancellation form. 
 
In her defense, Doris intends to call Pastor Paul to testify that Doris has a 
reputation in the community for always being a sober person. 
 

1. At trial, Doris raises a hearsay objection to Sue’s testimony that Doris 
told her to cancel the insurance.  Doris also objects to the introduction of 
the form showing the date, arguing that it is hearsay and not relevant 
because it proves nothing with regard to when Doris actually sold the 
truck.  Discuss the merits of these arguments. 

 
2. The prosecutor objects to Pastor Paul’s proposed testimony about Doris’s 

sober reputation.  Explain why this testimony will or will not be allowed. 
 

3. Assuming the court allows Pastor Paul’s testimony, explain whether the 
court should allow the prosecution to cross-examine Pastor Paul: 

(a) about his own conviction for forgery nine years ago, for which he 
received two years probation; 

(b) about whether he is aware that Doris was convicted of drunk 
driving last year. 
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GRADER’S GUIDE 
 

*** QUESTION NO. 8 *** 
 

SUBJECT: EVIDENCE 
 

 
I.  At trial, Doris raises a hearsay objection to Sue’s proposed 
testimony that Doris told her to cancel the insurance.  Doris also 
objects to the introduction of the form showing the date, arguing 
that it is hearsay and not relevant because it proves nothing with 
regard to when Doris actually sold the truck.  Discuss the merits of 
these arguments.  (40 Points) 

 
Doris’s statements to Sue are statements of a party opponent, and Evidence 
Rule 801(d)(2) provides that such admissions are admissible as non-hearsay.  
A statement may be considered the admission of a party-opponent when it “is 
offered against a party and is (A) the party's own statement, in either an 
individual or a representative capacity.”  801(d)(2).  See, e.g., State v. McDonald, 
872 P.2d 627, 646 (Alaska App. 1994); Miller v. State, 778 P.2d 593, 596 
(Alaska App. 1989).  Here, the prosecution is offering Doris’s own statements 
against Doris.  The statements pose no hearsay problem.  The court must still 
weigh their probative value against their prejudicial effect; however, nothing 
about the proffered testimony appears to be sufficiently prejudicial so as to 
outweigh its probativeness, and the statements should come in.  See Alaska 
R.Evid. 403.     
 
The notation in the forms concerning the date, however, is hearsay: a 
statement, other than one made by the declarant while testifying, offered to 
prove the truth of the matter asserted.  Evidence Rule 801(c).  But the 
statement may come in under various exceptions to the rule.   
 
The statement concerning the date could be admissible under Evidence Rule 
803(6), the business records exception to the hearsay rule, which states: 
 
“A memorandum, report, record, or data compilation, in any form, of acts, 
events, conditions, opinions, or diagnosis, made at or near the time by, or from 
information transmitted by, a person with knowledge acquired of a regularly 
conducted business activity, and if it was the regular practice of that business 
activity to make and keep the memorandum, report record, or data 
compilation, all as shown by the testimony of the custodian or other qualified 
witness, unless the source of information or the method or circumstances of 
preparation indicate lack of trustworthiness.” 
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In this case, because Sue recorded it in the regular course of her business as a 
secretary to an insurance agent, and was qualified to testify as the records 
custodian, the prosecutor can introduce the form showing the date.   
 
Sue may also testify as to the date stamp under 803(5), the recorded 
recollection exception to the hearsay rule.  The date stamp qualifies as a record 
“concerning a matter about which a witness once had knowledge but now has 
insufficient recollection to enable the witness to testify fully and accurately, 
shown to have been made or adopted by the witness when the matter was fresh 
in the witness’ memory and to reflect that knowledge correctly.”  Note that 
under this rule, the record may be read into evidence but may not itself be 
received as an exhibit unless offered by an adverse party. 
 
Finally, the evidence is relevant.  Evidence Rule 401 defines relevant evidence 
as “having any tendency to make the existence of any fact that is of 
consequence to the determination of the action more probable or less probable 
than it would be without the evidence.”  While the date that Doris cancelled the 
policy is not determinative of when she sold the pickup, it does tend to make it 
more probable that she didn’t sell it much earlier than February 16, as people 
typically cancel insurance immediately after they have sold their vehicle.  That 
in turn makes it more probable that she still owned the vehicle on the night of 
the accident. 
 

II.  The prosecutor objects to Pastor Paul’s proposed testimony.  
Explain why this testimony will or will not be allowed.  (20 points) 

 
As a general rule, evidence of a person’s character or a trait of his character is 
not admissible for the purpose of proving that he acted in conformity therewith 
on a particular occasion.  Evidence Rule 404 (a).  However, an exception to this 
general rule exists under Evidence Rule 404(a)(1), which allows such character 
evidence where the relevant trait of character is offered by the accused.  Here, 
Doris, as the accused, has offered evidence of her sobriety.  Testimony about 
Doris’s reputation for sobriety in the community would tend to establish a 
relevant trait of her character, within the meaning of ER 404(a); her reputation 
for sobriety is very relevant to a charge of DUI.  See Quinto v. City and Borough 
of Juneau, 664 P.2d 630 (Alaska App. 1983), rev’d on other grounds, City and 
Borough of Juneau v. Quinto, 684 P.2d 127 (Alaska 1984).  The testimony 
should be allowed.   
 

III. Assuming the court allows Pastor Paul’s testimony, explain 
whether the court should allow the prosecution to cross-examine 
Pastor Paul: 
a. about his own conviction for forgery nine years ago, for which 

he received two years probation;  (20 points) 
b. about whether he is aware that Doris was convicted of drunk 

driving last year.  (20 points) 
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Under Alaska Rule of Evidence 609, a person may be impeached with a prior 
conviction if (1) the prior conviction is for a crime involving dishonesty or false 
statement; (2) not more than five years have elapsed since the conviction; and 
(3) if the probative value outweighs its prejudicial effect.  Evidence Rule 609(a)-
(c).  Note that the Alaska rule is narrower than the federal rule concerning 
impeachment by evidence of a conviction in that the federal rule permits 
impeachment by any crime punishable by death or imprisonment of more than 
one year. 
 
The prosecution most likely will not be able to use Pastor Paul’s forgery 
conviction to impeach Pastor Paul’s credibility.  While Alaska courts consider 
forgery a crime of dishonesty, see, e.g., Clifton v. State, 751 P.2d 27 (Alaska 
1988), Alaska limits the relevant time period for past convictions to five years 
(unlike the Federal Rules of Evidence, which allow ten).  However, even the 
general five-year time limit under Alaska Rule 609 may be abrogated pursuant 
to 609(b), which states that the court may allow evidence of a conviction more 
than five years old if (a) the witness is not the accused and (b) the case is a 
criminal proceeding.  Evidence Rule 609(b) (“The court may, however, allow 
evidence of the conviction of the witness other than the accused in a criminal 
case after more than five years have elapsed if the court is satisfied that 
admission in evidence is necessary for a fair determination of the case.”)  The 
Alaska Supreme Court has held that a trial court should relax the five-year 
limitation and admit an old conviction under 609 “only in rare circumstances.”  
Clifton, 751 P.2d at 30 (Alaska 1988).  Here, the fact that the conviction is 
substantially older than five years, that there was only one conviction, and that 
Pastor Paul’s testimony (that Doris has a reputation for sobriety) is not 
particularly important to the case, all make it unlikely that the admission of 
the forgery conviction is “necessary for a fair determination of the case.”  (Even 
if the court made all of the above findings, it would still have to find that its 
probative value was not outweighed by its prejudicial effect before the court 
could admit the conviction.)     
 
As to whether the court will allow the prosecutor to question Pastor Paul as to 
his knowledge of Doris’s conviction for DUI, the general rule concerning 
evidence of other crimes, wrongs, or acts is that it is not admissible if the sole 
purpose for offering the evidence is to prove the character of a person in order 
to show that the person acted in conformity therewith.  Evidence Rule 
404(b)(1).  However, by putting Doris’s reputation for sobriety directly at issue 
through Pastor Paul’s testimony, Doris opened Pastor Paul up to cross-
examination about the basis for his opinion.  See Jansen v. State, 764 P.2d 308 
(Alaska App. 1988) (defense psychiatrist opened door for state to impeach his 
testimony by reference to defendant’s two prior drunk driving convictions after 
psychiatrist testified on direct that nothing in defendant’s background 
suggested recklessness).  The prosecution should be allowed to impeach the 
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witness’s testimony on cross-examination on the subject matter of the direct 
examination and on matters affecting the credibility of the witness.  See 
Evidence Rule 611(b) (providing in part:  “(c)ross-examination should be limited 
to the subject matter of the direct examination and matters affecting the 
credibility of the witness”).   
 
However, before allowing the evidence, the court still would need to find that 
the evidence of the conviction is not outweighed by the danger of unfair 
prejudice pursuant to Rule 403.  Doris, being tried for DUI, has a strong 
argument that the prejudice that might result from allowing the jury to hear 
that she committed the identical offense on a prior occasion is too great. Cf. 
Ostlund v. State, 51 P.3d 938 (Alaska App. 2002)(court held that bifurcation of 
felony DUI trial necessary to avoid unfair prejudice regarding the introduction 
of prior DUIs in a DUI trial).  However, the prosecution also has a strong 
argument for the conviction to come in:  Doris made her prior offense relevant 
for impeachment purposes when she introduced Pastor Paul’s testimony that 
she was “always a sober person.”  It necessarily follows that Doris’s recent prior 
instance of driving while under the influence was an indication of non-sober 
behavior and “highly material to the accuracy and credibility” of Pastor Paul’s 
opinion that Doris was always a sober person.  See Jansen, 764 P.2d at 311.  
For these reasons and those noted above, the court would likely allow the 
prosecutor to question Pastor Paul as to his awareness of Doris’s previous 
conviction for DUI.    
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