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Burke & Clements, L.L.P.

Attorneys at Law
4333 Skillman Avenue

Dixon, Franklin 33133

MEMORANDUM

TO: Thomas Burke

FROM: Applicant

RE: In re Rose Kingsley

The purpose of this memorandum is to analysis the applicable legal authority
and explain how the facts of law affect Rose Kingsley and her claim/inquiry
of the legality of the request for fee from Karen Green in the amount of

$300,000.

(1) Is Karen Green a partner or associate of Kingsley for the purposes of Rule

200 of the Franklin Rules of gﬁﬁfessional Conduct?

Under QEE Franklin Rules of Professional Conduct ~~ Rule 200 —— Financial

Arrangments Among Lawyers. A lawyer shall not divide a fee of legal services

with a lawyer who is temporaf#ily engaged and who is not a partner or associate

of the lawyer unless: (1) the cligfnt has consented in writing threto after a full
disclosure has been made in writing that a dividion of fees will be made and the terms
of the division; and (2) the total fee charges by all lawyers is not increased

solely by reason of the provisions for division of fees and is not unconscionable.

ROTE: Rule 200 does not require that the division of fees be in proportion to

services by each lawyer or on the basis that each lawyer assumes joint responsiblity.

The purpose is to protect the client.
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A. 1Is Karen Green a partner or associate under the definition of Rule 2007
Karen Green is mot a partner or associate of our client Rose Kingsley as
described in trhe statements from Ms. Kingsley. Ms. Green was starting her
practice at the time of the agreement, The agreement was for Ms. Green to perform
. a .
the preliminary investigtion and to conduct, respond to any discovery related to the
yd
case. Ms. Green accepted this assignement. At no time was Ms. Green's name added
as the attorney on record. Ms. Kingsley took additional steps to make sure that
garidy A B
there was no fac€-to-face condect with Ms. Moreno (client).
A ﬁ?ﬁm A4
During this arragament she was provided with office space and worked on a part—-time
basis on the case. The agreement was that she would be paid$50.00 an hour and that

she would be paid 307 of the fee obtained at the settlement of the case. The amount

she was paid prior to settiement would be deducted from the settlement amount.

Under the facts presented Ms. Green is not an associate or partner of Ms Kingsley.

the
Under this facg# she canpot collect under Rule 200 — it does not apply.

B. Is the notification to Ms. Moreno suffient to give motice of fee sharing?
Ms. Moreno was sent a letter dated October 23, 2002 explaining that Ms. Greene
would be working on the case, however, the letter fails to indicate a ¥ or dollar

amount in writing of the fee split between the two attorneys. S&¢fidh/(1)

ff? L’?//}io/eigjﬁ,éd i g das /;@éf{gfé% s o ,c/?x.;ff {,g’,{f{a /fﬂ{é""«’»”wf g pLr? gl
5%%aé;faéﬁf,éryﬁéf«5%&ie° ‘ -

Rule 200 specifically states that "the client has consented in writing thereof after

a full disclosure has been made in writing that a division of fees will be made
and the terms of the division and the total fee charges by all lawyers is not
increased scley by reason of the provisions for division of fees and is not

unconscionable.

The letter of October 23, 2002 -— does noyé;ve disc%%ure of the division of fees.

H

The letter reffences the work that Ms. Greene will be doing for Ms. Kingsley.
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The wording is 'I have engaged Karen Green, a lawyer licensed to practiﬂe in

Franklin, to assist me in representing you with respect to you'claim against
Graham-Hadley, Inc., specifically to perform a preliminary investigation, conduct

and respond to discovery in any ensuing action, and do any and all other -éii; and pro-

jects agreed upon!

It further states that the agreement will not change any payment agrement that
J

already existed between the two. ( Mswene omo D03y >

3, o b et 1

Wiclegs
The letter fails in the total aisgiure-of the fee spliting arrangement in that
. . .2 o P
it does not lay ouf”any dollar amount that is to be paid. % [z¢
The arguement can be made tlwf by Ms. Green that on here telephone conversation

Cadid o g enirof

on October 30, 2002 (Note: the Memoerandum sent to Ms. Kingsley detailing the conversatio

In this letter Ms. Greene states that she explained the purpose of the letter and that

Ms. Moreno did sign and return the original letter.

The argugent against this being sufficient is that the letter still does not have
in writing that fee agreement and that MS. Green is not an associate or pg;tner of
; '5
{(als g
3
Ms. Kingsely and that she did not have the au&yrity to respond to her gquetions

in this matter, as it was outside of the agreed upon assignments or work between

Ms. Greene and Ms. Kingsley.

Rule 200 is a bright-line rule and its purpose is to protect the client. The
purpose of the rule is satisfied only with complete compliance with the rule.

The disclosure to the client must be in writing, and must be complete, the client
is not expected to remember the agreements made by attorneys working on her case.
This written disclosure also prevents attorneys from cha%;ng the meaning of the

agreement during the proceedings.
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An important issue that has to be noted in this case is the fact that Ms. Greene
walked away from this case when she determined that it was taking too much of her
time. At the time of her leaving the discovery required was done and her assistance,
as it appeared at that time was no longer needed. The case was carréd to completion
without the assistance of Ms. Greene. When she left the case there was no

further communication between the two attormeys. she had been paid $30,000 for the

work she had done.

In two cases held in the Franklian Court of Appeals:

Chnbers v. Kay — The attorney was reli@ed from the case due to a dispute between

two attorneys in the handling of the case. Compensation was offered in the amount
reflective of the work that Chambers had done. In this case a letter was never sent to
the client informing her of the split—-fee agreement. Due to the lack of notife in writing

the split was denied.

In this case the situation is the same ~— in that there is no complete disc%?ure of the

agreement. The clients complete consent was never sought in writing.
Margolin v. Shemaria —— This case also lacked full compliance of the rule.

Rule 200 is not met in the case of our client Rose Kingsley. Ms. Greene was not
nor was ever a partner or associate of Ms. Kingsley. Second Ms. Moreno was not
provided with a letter in writing of complete disclosure of the fee split agreement.
Even though Ms. Greene's memo of November 1,2004 indicated that the conversation was

held explainng the split — the letter of record with the clients signature does not

reflect this understanding. TUE/Aéhd/A1dd/ddéd/ddl/tE]/
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Under the strict requirements of total compliance of Rule 200 our client Rose

Kingsley is not obligated fo pay Karen Greene beyond the amount that she has
already been paid.



001005 - Benchmark

" FOR OFFICE USE ONLY 3

Alaska

Bar Examination

This book is for your answer to

MPT 1 ouy

Be Sure to Write in the Proper Book



Feb 2005-Q10 MPT1-Benchmark 3

1)

MEMORANDUM

TO: Thomas Burke

FROM: Applicant

RE: In re Rose Kingsley

Statement of Facts /

Rose Kingsley is a local attorney who agreed to represent Janice Moreno in a personal injury
claim against Graham-Hadley, Inc. Ms. Kingsley entered into a retainer agreement with Ms.
Moreno providing that she would advance all of the costs and would, in return, receive her
customary contingency fee, 33% of any recovery that she might obtain on Ms. Moreno's behalf.
Ms. Kingsley soon came to the realization that she required technical assistance with the
Moreno case. She contacted another attorney, Karen Greene, who had previocusly worked as a
mechanical engineer and had the technical experience necessary to perform a preliminary
investigation and assist with discovery. Ms. Kingsley and Ms. Greene entered into a fee
agreement on October 17, 2002. The Fee Agreement provided that Kingsley was to pay
Greene 30% of whatever fee Kingsley would receive. The Fee Agreement further provided that
Ms. Greene would be paid at the rate of $50 per hour for work and all sums paid for hours
would be deemed an advance on the 30% fee that Greene would receive under the Fee
Agreement. The fee agreement was never provided in writing to the client, Janice Moreno.

However, Kingsley did send a letter to Ms. Moreno, dated October 23, 2002, indicating that she

Page 1cof 5
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had "engaged Karen Green" to assist her in representing Ms. Moreno. The October 23 letter to
Ms. Moreno did not specify the terms of the Fee Arrangement between Kingsley and Greene.
The letter further indicated that the arrangement between Green and Kingsley would not affect
the amount that Ms. Moreno would have to pay. In a subsequent memorandum dated
November 1, 2002, Greene indicated that Ms. Moreno called to express confusion over the
October 23 letter. Ms. Greene explained the Fee Agreement orally to Ms. Moreno. Insofar as
the relationship between Kingsley is concerned, Kingsley stated in her interview that she did not
supervise Ms. Greene very much. However, she was the attorney of record, and she insisted
that Ms. Greene have no face-to-face contact with the client. While working on the Moreno
Case, Ms. Greene made temporary use of a portion of Ms. Kingsley's office. Ms. Greene used

Ms. Kingsley's staff and facilities as needed on the Moreno Case.

Analysis

I. Greene is Not an Associate for Purposes of Rule 200 Because She Was Not Highly

Supervised and Because She Was Compensated Primarily Based Upon a Contingent Basis

Chambers v. Kay is the primary case addressing the method for determining whether a

temporarily engaged lawyer is an associate for purposes of Rule 200 of the Franklin Rules of
Professional Conduct. In determining whether a temporarily engaged lawyer works for another
lawyer and is therefore an associate for purposes of Rule 200, works with the lawyer and is
therefore not an associate, the court will consider the totality of the circumstances. The two
primary considerations, however, are "the other lawyer's supervision, and, in particular, the

compensation of the temporarily engaged lawyer,

Page 2of 5
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continued

Greene Was Not Highly Supervised

According to Chambers, there are four factors in particular that bear on the evaluation of
how closely a temporarily engaged lawyer is supervised. These factors are: (1) direct and
indirect control of the representation, including litigation strategy, (2) oversight of the
temporarily engaged lawyer in legal and factual aspects of a case; (3) control over the working

environment; and (4) the relationship with the client.

Here, an objective analysis indicates that a court will conclude that Greene was not
highly supervised. First, Kingsley stated in her interview that she did not supervise Green very
much. Second, Greene had a considerable amount of control and discretion over the case
through the investigation and discovery process. The case did not go to litigation. Third,
although Kingsley curbed face-to-face contact between the Greene and the client, it is apparent
that this did not substantially affect Greene's relationship with the client. Greene's memo
indicates that she spoke with the client over the telephone and even went so far as to explain
the nature of her relationship with Kingsley regarding the case. Greene did used Kingsley's
office and staff in working on the case; however, it boils down the fact that Kingsley stated that
she had to give Greene a "relatively free hand" because she was an engineering expert.
Kingsley's position that she did not really supervise Greene much is critical and would likely

lead a court to conclude that Greene was not highly supervised,

Green Was Compensated Primarily Based Upon a Contingent Fee Basis

The court in Chambers indicated that "the more indicative evidence of the parties’

Page 30f5
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uestion 1 continué

relationship is the compensation agreement between the lawyers."

The Fee Arrangement stated that Greene would be paid $50 per hour, attributable
toward a total contingent fee of 30% of Kingsley's award. The case preparation was
substantially finished by the time that Greene stopped work. This indicates that, if the fee
arrangement is valid, Greene has completed the agreed upon work and should receive her 30%
contingency. It is true that Greene has received $30,000.00 as a result of her $50 per hour
work for Kingsley. However, that amount appears rather small in light of the amount that
Greene would be awarded if the Fee Arrangement is effective, $300,000.00. The court will
likely find that the primary motivation for Greene's work was not the $50 per hour wage, but the

contingency fee.
Because Greene was not highly supervised and because she was {o be compensated
primarily based upon a contingent basis, a court is likely o conclude that she was not an

"associate” for the purposes of Rule 200.

Il. The Fee Agreement Does Not Satisfy the Requirements of Rule 200 Because the

Terms of the Fee Agreement Were Not Explained to Ms. Moreno in Writing

Rule 200 provides that a temporarily engaged lawyer who is not a partner or associate
cannot share a fee unless: (1) the client has consented in writing after a full disclosure in
writing that a division of fees will be made and explaining the terms of the division, and (2) the

total fee is not increased solely because of the division of fees and is not unconscionable.

Here, subsection (1) is not satisfied. Although the client did consent o a disclosure in

Page 4 of 5
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writing, the disclosure did not satisfy the requirements of Rule 200. The rule states that the
written disclosure by the attorney must be in writing and must include the terms of the
agreement. Ms. Kingsley's October 23 Jetter to Ms. Moreno would constitute a satisfactory
written disclosure {F it had explained the terms of the division. As the Margolin case clearly
indicates, an oral disclosure of the terms of a fee sharing arrangement is not appropriate.
Therefore, it is irrelevant that subsection (2) is met because the total fee charged did not

increase and the agreement was not unconscionable.

ill. Conclusion

A court is likely to determine that Kingsley is not obligated to pay Greene 30% of her
recovery. Greene is not an associate for purposes of ruie 200 because she was not highly
supervised and because she was compensated primarily based upon a contingent basis. In
addition, the Fee Agreement and communications with Ms. Moreno do not satisfy the
requirements of Rule 200 because the terms of the Fee Agreement were not explained to Ms.

Moreno in writing.

Page S of 5
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