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Allen, McBride & Lagos LLP
Attorneys at Law
1251 Bay Street
Margot Bay, Franklin 333501

(555) 424-0900
February 22, 2005

William Caldwell
473 Bayliss Court, Suite 8500

Margot Bay, Franklin 33501
Dear Mr. Caldwell:

We have received your letter dated February 21, 2005 in the Reynolds v. Preferred
Medical Providers matter. My client does not intend to submit to arbitration on this issue. We
reject your last letter and look forward to seeing your clients in court. As you have correctly
stated Preferred's arbitration agreement does not comply with MICA. You are under the
mistaken impression that the Federal Arbitration Act preempts MICA 63.1. We disagree.

In a case on point on this issue is Franklin Court of Appeal (2001) Smith v. ModernCare
of Franklin (Smith). In this case Smith filed action against ModernCare seeking damages for
injuries as result of ModernCare failure to timely authorize or extend needed treatment. The

case is similar since the MICA language is being challenged. ModernCare the same as here
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wanting to enforce binding arbitration. The Court stated that while Casaro v. Super Sub (1996)
the court had stated that federal binding arbitration was upheld the Casaro has missed a step
and not dealt with the effect of the McCarren-Ferguson Act. Here "Congress clearly intended to
reserve to the states the regulation of the business of insurance." Quote "No Act of Congress
shall be construed to invalidate, impair or supersedes any law enacted by any State for the
purpose of regulating the business of insurance . . . unless such Act specifically relates to the
business of insurance. . ." The court "then goes on and states the only issue to whether MICA
63.1 constitutes a regulation of insurance within the meaning of the McCarran-Ferguson.”
When a policyholder pays a fee to get medical services "it follows that the HMO's are in the
business of insurance." The final issue was "whether the state law at issue is a insurance
regulation, a law must not just have an impact on the insurance industry but must be directed
toward the industry." {(Smith) page 11. The Court stated "MICA 63.1 regulates the language
and terms of the policies that HMO's and other health insurers may offer in Franklin. Health
insurers who that want to use mandatory arbitration must provide certain disclosures in the
documents issued to the plan enrollees and place disclosures in a certain way." Finally on page
11 the court states "McCarran-Ferguson prevents the Federal Arbitration Act is a federal statute
of general application that does not specifically relate to the business or insurance, from being
used to preempt the state law." And finally, "ModernCare arbitration clause may not be
enforced because of its failure to satisfy the specific requirements imposed by MICA 63.1.

We would suggest that you take a hard look at this case since from our point of view
your client is a medical provider the same and ModernCare and as you have admitted you do

not meet the MICA requirements.

We will now look at your second premise as to why this should be in arbitration rather

than court. Medicare Act section 1395 doesn't preempt MICA, under 42 U.S.C. section 1385 it
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just boils down that companies such as yours must send to the Secretary of Health and Human
Services their forms and brochures at least 45 days in advance of distributing them. But in US
District court of appeals Casaro v. Super Sub Associates(1996) (Sub) the court states that in
determining "whether a federal statute preempts state law under the Supremacy Clause of US
Constitution it is necessary to examine the intent of Congress in enacting the statute.” When
page 12 of the Congressional Record is locked at you will find that while it prohibits HMO from
distributing misieading and deceptive information and sending these out before first submitting
them to the Secretary a closer look needs to be taken. The House and Senate had differing
views but the review and approval power that would be granted {o the Secretary.

"According, the Committee resoives that the Secretary shall not be the sole regulatory
voice in the matter, recognizing that states may differ on the measure of protection they wish to
provide for their elderly residents, who are vulnerable to misleading and deceptive practices.”

"The Committee also recognizes the likelihood of more rigorous and comprehensive state

standards for HMO providers and values them."

As you can see Congress intend that each state had the right to protect its own citizens.
States are much better at protecting their own citizens in these issues. You can go ahead and
file in court to compel arbitration. We are more than happy to explain this to the judge and

when we win we will be asking for our court costs

Sincerely
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