ESSAY QUESTION NO. 8

Answer this question in booklet No. 8
Willa and Howard married in 1995. Their son, Sam, was born in 1996.

At the time they married, Howard owned undeveloped land in Kenai, Alaska,
valued at $3,000. There was no debt against it. Today, the land, still
undeveloped, is valued at $30,000. Minimal property taxes were paid each year
from their joint checking account. Title remains in Howard’s name.

Shortly before their 1995 wedding, Howard bought an electronics store in
Anchorage for $250,000. Howard worked full time in the business during the
marriage. His efforts have resulted in a business expansion with the opening of
two more stores. Willa has never worked in the business. Howard’s electronics
store business is currently worth $750,000.

Since their separation in April, 2005, Willa has incurred credit card debt of $6,000
for their son’s uninsured braces and $1,500 for their son’s mountain bike. A
divorce has now been filed in Anchorage Superior Court.

In the division of marital assets and debts, pursuant to their divorce:

1. What interest does Willa have in Howard’s (a) Kenai land and (b) the
electronics store business? Discuss.

2. What is Howard’s responsibility for the following liabilities (a) Sam’s braces
and (b) the mountain bike?
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GRADER’S GUIDE
**+ QUESTION NO. 8 ***

SUBJECT: FAMILY LAW

(1) Property issues (70 pts.}

When dividing property in a divorce, an Alaska trial court must utilize a three-
prong approach: (1) determine what property is marital; (2) value that property;
and (3) divide the property equitably. Wanberg v. Wanberg, 664 P.2d 568, 570
(Alaska 1983); Lundquist v. Lundquist, 923 P.2d 42, 46 (Alaska 1996).

A spouse’s pre-marital separate property can become marital through either
“transmutation” or “active appreciation”. Harrower v. Harrower, 71 P.3d 854, 8357
{(Alaska 2003]}.

The doctrine of “transmutation” is based upon the parties’ intent. If separate
property is transmuted into marital, then the asset’s entire equity is subject to
division, not just the increase in value. See Compton v. Compton, 902 P.2d 805,
812 (Alaska 1995}

“Active appreciation” is the increase in value of a spouse’s separate property by
the infusion of marital money, efforts, or both. See Harrower, 71 P.3d at 857. Only
the increase in value is marital property.

The theories of “active appreciation” and “transmutation” are mutually exclusive.
If separate property is transmuted into marital, then the asset’s entire equity is
subject to division, not just the increase in value. Compton, 902 P.2d at 812.

(A) Undeveloped Land

Howard acquired the undeveloped land prior to marriage. Title remained in his
name alone throughout their relationship. The undeveloped land could become
part of the marital estate only if it became transmuted into marital property by
Willa and Howard’s intent and conduct by them which reflected that intent.
Green v. Green, 29 P.3d 854 (Alaska 2001).

Green outlined four factors that a trial court should use to determine whether a
separately owned residence has been transmuted intoc marital property: (1)
whether the parties used it as a marital residence; (2) whether both parties
contributed to the ongoing maintenance and improvement; {3) whether both
parties held title; and (4) whether the parties used the non-titled spouse’s credit to
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improve the property. No single factor or combination of the factors is dispositive.
Chotiner v. Chotiner, 82 P.2d 829, 832 (Alaska 1992). All four factors need not be
present.

Applying those factors to this case, the Kenai land was never used as a marital
residence, neither party did anything to improve the land’s value, title was held
only by Howard, and neither party’s credit was used to improve the land. None of
the Green factors are present. The payment of minimal taxes in not sufficient to
give Willa an interest in the Kenai land. Howard’s land would, most likely, remain
as his separate property. Willa has no interest.

(B) Electronics Business

Howard’s working in the electronics shop full time during the marriage constitutes
marital effort being placed into the business. The fact that Willa has never worked
in the business is irrelevant.

The increase in the business’ value is marital under the theory of “active
appreciation”.  “Active appreciation” differs from “transmutation” because
transmutation is based on the parties’ intent.

When marital funds, efforts, or both cause an increase in value to a spouse’s
separate property, then active appreciation has occurred. Harrower, 71 P.3d at
857.

Here, the electronic shop business has appreciated by $500,000. This
appreciation can be attributed to Howard’s efforts in building and expanding the
business. Willa would have an interest in the appreciation as marital property.

(2) Credit Card Charges for Sam (30 pts.)

Debt acquired after physical separation which leads to divorce is usually separate
property. See Dodson v. Dodson, 955 P.2d 902, 910.

(A) Braces

AS 25.20.030 imposes a duty upon each parent to support the parent’s child.
Civil Rule 90.3(d)(2) provides for an equal allocation between parties of all
reasonable uninsured health care expenses unless the court finds good cause to
deviate from an equal share. Any reasonable, uninsured expenses exceeding
$5,000 in a calendar year is allocated pro rata under Civil Rule 90.3(d)(2) based
upon the parties’ relative financial circumstances when the expense occurred.
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There are no facts indicating the incomes of either Howard or Willa. The examinee
should discuss that the first $5,000 would be divided equally and the final $1,000
would be divided proportionally based on the parties’ respective Incomes.

(B) Mountain Bike
The court would likely find that the mountain bike is a post-separation gift from
Willa and that Howard has no obligation to pay for it. Howard’s legal obligation

for financial support of his son is limited to child support and health care coverage
as set out in Alaska Civil Rule 90.3.

7/05 Page 30of 3



001014 Benchmark

FOR OFFICE USE ONLY

- Alaska
Bar Examination

This Book is for your answer to

Question No. 8 only

Be Sure to Write in the Proper Book



I
™
R

L

Svrer. Wl Wewere X M Nowen ek Ko

| O yemes [ M e ) sy M mepce X } \n;\»&m.‘\
%{» ool e Ny WX s e M manane
““‘M RS VSR (N SOV VERIPUIURS WAV (EPIRNNR BV SRS N
zm. wz\aﬁk S Ao AL Nonn - Nerm o WertAes

B Mo e et mrge X ove Nne | Mo
W{.;&\ asseby wed X be vreweX Al & Nl wen\) o

« LIS NS gwé\«\qax\“ﬁ. AR D SN R N Kenad
égwgq&v Tomens 1 Wewasdo s weme | M Sores ae it
et gt S o A e ek ) W
M was me skt a Belrcen Ruem By W
Vendy ges %‘f‘*y was wolt mardn o \-«ln/, A \Y
ucb TN Rsedn < oo e\ ﬁmmkvf W wea\ X Yo

IS QN .



@ i bl e e M oY
e Qﬂwkr?/ “;%m\;L&; *‘\-xT &?%;‘39‘3 b‘-;“’ﬂ%\g ‘*“’\“rm;—sSc,

s Ws Qene

) N < pQranian o & N KWKV\Y e X
% ety e WA o Wk snte X
N e ety

e Seedronics Sove afl As ~ggrecied v
.' éww\ﬁ\ Soe Voo LK VoeNvmen Rom i an e\
N S T RPN
T A W VO O RN
oy A Bl S manag e loumnas R
g, ek S8 Wi | Wk bcnrt o Mo

2. YTV QY () RS W S WP AVA RN

el S S Win ks Mmoo Sk

ma.g{ e U\M./Q 2N AL \M#;\A&\ w\‘\\ﬁg g-si %‘wﬁ“ﬁ; ( \Ovjr



,.;»?

e
&
S

. \‘QS A \9;\4*- WA A Q\QSY Yo Sewn g;ﬂ::m \Ah\/\-\ )
Yoo el ww\k i e %QM Ao gﬁ_?/ gr,,rmly
e:vgc Av\«:\(" c;.ox\‘,

“‘.S’Rf L:\\,\ﬁ Coan Sl ‘-\‘\'\43? -\\ gwt&_,&-\ &f—rgk{

if\:'\“\” 51% Ll B AN AN ‘@;\\ P o

andl Mo I M Loen el el

® @ e She ey Voo e do cononnee A em v T
Mo consdr A MY 3T 4t e adl Soder
\\ B Ve Livvn ofr anedk.



001011 Benchmark

2

FOR OFFICE USE ONLY

- Alaska
Bar Examination

This Book is for your answer to

Question N 0. 8 Only

Be Sure to Write in the Proper Book



8)

1. Generally property division upon divorce in Alaska proceeds pursuant to the Wanbury
guidelines. This is three step process whereby the marital property is determined, valuated and

then equitably distributed.

Marital property is determined generally through the intent of the parties and the time at
which the property was acquired. ltis often assumed that property acquired during the
marriage is martial property unless there is a clear intention of the parties otherwise.

It is not simply enough to look at the title to the property or whether there is simply a
commingling of property but instead the court should look to the extent that there was joint

management and maintenance of the property as well as the intention of the parties at the time.

Property is generally valued as of the time of trial. If the circumstances require then it

will be looked atf from the time of the separation.

There is generally an initial assumption that a 50/50 split of marital property is equitable.
This in then adjusted by the courts through looking at the situation in the particular case to help
determine a truly equitable distribution. The Merrilf case gave the factors that the courts lock to
in making some of the determinations, these include; the health and availability of health
insurance, when property was acquired, property income and value, the age of the parties, their
financial status, who is living in the marital home, who has the care of the chiidren, the
necessities and circumstances of the spouse and children, how the other spouse has
maintained or disposed of marital assets, the income of the parties and any other factors that

must be considered to be equitable.
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{Question 8 continued)

Howard's Kenai may be found to be his alone. He had acquired it before the marriage
and the title has always remained in his name. However, as noted above that may not be
enough by itself to take the property out of the marital assets. The taxes were paid for out of
the joint checking of the couple and although Howard was the breadwinner Willa made real
contributions to the marriage that cannot be overlocked. If she makes no showing that there
was more than mere commingling but that that property was intended to be shared by them and
that they would jointly decide how to best use it, it may be considered as marital. If she makes
no showing then it will likely be found to be Howard's. If that is the case then Howard may
simply keep the land. [f the court determines that both are entitled then there must be a
decision as to sell the land or make up for the giving of the land to one party with other assets

for the opposing party.

The electronics store is different manner. Again the facts show that it was purchased by
Howard just before the marriage. However, to conclude that that means that the profits and
everything else are strictly Howard's would be wrong. Here there is more obviously an intent to
share the business and it should be treated as a marital asset. Even marketable goodwill is a
marital asset. Howard ran the business and Wilia supported him and their son. Both made

contributions and so the property should be equitably split.

It must be remembered that the goal of the courts is to reach an equitable outcome and
that may mean that one party may get more of the marital assets. According to the above
factors and for the reason that Alaska disfavors alimony and will instead try to maintain fairness

through the proper distribution of property.
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{Question 8 continued)}

2. Howard is responsible for aiding and child support of his children. Often the level will
vary according to various formulas based on who has custody. The favored method is shared
legal and physical custody. If Willa has their son for exampie Howard will owe 20% of his
income in support. If he has shared custody (more than 30%) his duties may vary. itis clear
that for medical costs he bears half of the burden but for the purchase of gifts he owes nothing

except the court ordered child support due to his position.
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8)

1) Assets

in Alaska, when a couple is getting divorced, the court must first identify marital property as of
the time of separation, value the property as of the time of trial, and equitably apportion the
property between the two individuals. A 50/50 split of marital property is deemed equitable,
outside of mitigating factors. The Merrill factors for equitable apportionment are of no incident

in this analysis, because there is no issue raised re: equitable apportionment.

{a) Kenai land

The Kenai land concerns an issue of identification of the marital property. Separate property is
any property a party held before the marriage and has not been dedicated to the marriage, and
any property that was received as a gift or through inheritance. Here, the land at issue was

held by Howard before the marriage, but has appreciated in value during the marriage.

Property that is separate property can become "marital property" if the parties evidence an
intent to do so. The court will consider whether the asset was commingled with other assets,
whether title was put in joint ownership, whether the property or asset is jointly managed,
whether the efforts of the marriage improved the property, and whether a non-title-holding

spouse's income has been dedicated to improving the land/property.

Here, the Kenai land is a separate asset, and Willa does not have any interest in the land. This

is because the asset was originally Howard's (he held title before the marriage), the land was
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{Question 8 continued)

never put into joint ownership with Willa (she was never added to the title), there have been no
improvements to the land whatsoever during the marriage (it simply stayed undeveloped for the
entirety of the marriage), neither Willa nor Howard jointly managed the property, and none of
the efforts of the marriage {(monetary or otherwise) were used to improve the property. The
only argument Willa would have is that the property taxes were paid each year from her and
Howard's joint checking account, and this satisfies the "commingling" test. Willa's argument
would fail. The payment of property taxes is minimal in this case, and the court would
otherwise be exiremely hesitant to declare this type of an asset, with so little contacts to the
marriage, a "marital asset” based on only one small element. Therefore, the Kenai land

belongs to Howard.

(b) Electronics store business.

Will has an interest in the electronics store business. Property that is separate property can
become "marital property” if the parties evidence an intent to do so. The court will consider
whether the asset was commingled with other assets, whether title was put in joint cwnership,
whether the property or asset is jointly managed, whether the efforts of the marriage improved
the property, whether a non-title-holding spouse's income has been dedicated to improving the
land/property, and whether the contributions to the property consisted of "time spent away from
the marriage" and was done in exchange for the other spouse's maintenance of other aspects

of the traditional marriage.

Where a spouse expends much of his marital energy cultivating a business for the benefits of
the marriage, and the time he spends with that business is time spent away from marriage, the

property acquired through that time and effort is marital property. Here, although Willa did not
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{Question 8 continued}

contribute any time or money to the electronics store business, but Howard's efforts in the store
were incident to the marriage. Willa {presumably) took care of of Sam when Howard was
working, and the time Howard spent working at the store was time that he was not at home with
Willa and Sam. The fact that the store had been acquired shortly before the marriage has no
effect on this analysis, because its value appreciated during the marriage. Howard's ability to
work was due to Willa's efforts at home, supporting Howard, and thus the electronics business
would be "marital property." Had Howard's invclvement in the business been minor or as a
shareholder or the like, or had the business simply maintained its original value, it is possible
that the court could have found otherwise, but since the business succeeded and appreciaie

due to the joint efforts of the couple, Willa has an equitable interest in the electronics store.

2) Howard's responsibility for liabilities.

In Alaska, parents are generally jointly liable for the debis incurred in favor of their children
during the marriage. Here, however, it appears that Willa has sole custody of Sam, and has

been paying for his accoutrements by credit card during the separation.

{a) Sam's braces.

A parent is jointly responsible for debts incurred by medical necessity of his child. There has
not yet been a custody decree, which would complicate this analysis, so it is a presumption that
Howard is jointly responsible for the cost of Sam's braces. Howard might argue that the braces
are not a medical necessity, but we don't know whether this assertion would be supported by

any facts. Additionally, if Sam had the braces prior to the separation of his parents, the choice
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(Question 8 continued)

for Sam to get the braces would have been a marital choice, that Howard would have likely

taken part in, and he would be hable for 1/2 of the cost of the braces.

(b) Mountain bike

Willa's ability to recover for 1/2 of the cost of Sam's mountain bike is contingent on the
circumstances surrounding its purpose. One spouse may be liable for contribution or support
for the other spouse for general living expenses, etc., when the spending spouse is in a worse-
off financial situation. However, a spouse who depletes marital assets either negligently or
intentionally, will have her property apportionment decreased by the value of the depletion.
Here, if Howard can show that the mountain bike wasn't reasonably necessary or was an
excessive expenditure, he may be able to avoid liablitiy for its purchase under the "unlawful
depletion of marital assets” concept. Otherwise, the court may divide accordingly or attribute all

the cost of the bike to Willa, depending on the circumstances surrounding its purchase.
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8)

Property division in Alaska is a three part process. The court must first determine what property
is separate and available for distribution. Separate property is property received through gift or
inheritance, before marriage, or after separation. Separate property remains separate unless
there is a demonstation by the owner for an intent to make it marital property. The property is
then valued at the time of trial. The court must then equitably divide the property using the
statutory Merill factors. The Merill factors include Availability of Heath insurance, aquisition
(time and place) of the property, living situations of the parties, financial situation of the parties,
neesd and circumstances of the parties, earning capacities, equitible considerations, value of

the property owned, and other equitable factors including duration of marrage,
ONE:
a. Kenai Land:

The Kenai land was owned by Howard at the time they married. No debt against it and the iaﬁd
is still undeveloped. Minimal property taxes were paid each year from their joint checking
account. Title remains in Howards name. Based on these facts, a court would likely find that
Harold kept this property as separate property. No indication that joint contribution was put into
the property, and the appreciation was not based on any marital effort. While Willa has a good
argument that joint funds paid the taxes on the property, this factor taken alone, will not show
the court an intent for the property to become marital. Because of this, the court would not likely
find it to be marital. Had the property been jointly used and enjoyed by the couple, or effort put

into the land, this may change the outcome. However, under these facts this is not the case.
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(Question & confinued}

Because the appreciation was merely incidental, she will not have a claim for it.

b. Electronics Store:

A business which has used joint marital efforts, and joint marital credit is a marital asset if done
over an extended period of time. A business' good will is also a marital asset if it is
marketable. Here, the business was bought before the parties were married. However, Willa
has a strong case for this property being marital property under the "appreciation theory". The
factors include: Marital efforts, the effect of the contributions on the marriage to the business,
and the causal relationship between the two. Howard worked full time in the business during
the marriage and his efforts have resulted in a business expansion with the opening of two
more stores. While Willa never worked, this will not matter in an appreciation theory case. But,
Marold's contribution to the business, his efforts he put into the business, a court would likely
find had an effect on the marriage. Because of this, Willa will receive a portion of the
appreciated value. She will have no claim in the initial $250,000 that Harold put into the
business. She will only have a claim to half of the appreciated value (as the other half will go to
Harold). So she has a good claim for $250,000 of the appreciated value. However, Harold will
argue that is was his sole contributions and efforts that made the business succeed. He will

likely fail in this argument.

TWO:

a. Braces:

A determination of what Harold owes in total child support will be based on his ability to pay.
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(Question 8 continued)

There is no minimum child support. The maximum child support is based on an adjusted
annual income of $100,000. This will be divided by 20 percent because there is only one child.
As there has been no child support awarded because of the separation and not it has not been
finalized, he will be held liable for 50 percent of the braces if the court finds that braces are a
necessary expenditure for a child. Braces are now so common that courts hold parents liable

for joint payment where they can afford to.

b. Mountain Bike:

Willa will be stuck with the $1500 bike. Because the court will not consider this a necessary
expenditure for the child, Willa's buying the bike will be viewed as a gift, and unless Harold
agrees to pay half (or all of it) he will not be liable for any payment for it. Willa may, but this is a
factual determination for the court, be liable to Harold for depleting marital assets in spending

this amount on a bike. However, this it up to judical discretion.
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