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1)

Ms. Jasmine Clarke, President
Clarke Corp.
800 Robinson Blvd.

Cypress, Franklin 33337

Re:  Liability to Mary Regan (Pure View Exposure)

Dear Ms. Clarke:

Recently | have undertaken a review of the pertinent case law regarding your companies
possible liability to Ms. Regan resulting form the death of her husband from exposure to Pure
View chemical. Based on this thorough review, my legal opinion is that you will not be held
liable for any injury that Ms. Regan's husband has suffered despite the public policy concerns

associated with holding companies liable for their products.

The relevant facts that come into play in your case are the following: 1) Clarke Corp.
was not the manufacture of this chemical at the time of Mr. Regan's exposure; 2) the Company
that did manufacture this product was in business for many years, and stayed in business for
several years after Clarke Corp take-over; 3) Clarke Corp. has not assumed this lability, nor did
it appreciate the possible risk that this chemical could cause; and finally 4) there are strong

factual issues that weigh in favor of finding no liability on the part of Clarke Corp. to the Regans.

in approaching this case, the general rule is that a corporation that purchases the
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(Question 1 confinued)

principal assets of another corporation in arm's-length transactions is not liable for the debts
and liabilities of the selling corporation. in this case, your father, engaged in just such a
transaction in 1990 when he acquired Santoy's Manufacturing Co. for $2.5 mil. in arms-length
negotiations. However, while this is the general rule, the court has aiso noted 4 traditiona!
exceptions to the rule. The primary function of these four traditional exceptions is to protect
commercial creditors and shareholders, If these exceptions to the general rule were all we
needed to worry about, then you would be in the clear completely. That's not the case though,

but not to worry.

What we are concerned with is the new rule (new exception) that deals with the
underlying public policies that are geared toward protecting the consumer, or the littie guy.
That court is primarily concerned with making sure that large companies are not avoiding their
personal injury liability simply by selling off their company to another that would be protected
under the general rule. In drafting this exception, the court has focused on three main areas or
conditions, that the Plaintiff must meet in order to overcome the general rule of no liability. The
plaintiff must show that 1) the transaction from seller to successor virtually destroyed the
plaintiff's ability to recover for personat injury suffered; 2) that the successor had assumed the
original manufacturer's risk-spreading role; and 3) the fairness of requiring the successor to
assume responsibility for defective products as a consequence of successor enjoying the
original manufacture's goodwill in continuation of business. In reviewing these three
requirements, | find that Ms. Regan's claim against Clarke Corp fails in several respects,

outlined for your convenience below.

1. Virtual Destruction of Remedy:

Under this prong of the new rule, | will argue on your behalf that Clarke Corp. acquisition of
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(Questior 1 continued)

Santoys did not destroy Mr. Reagan's ability to recover from Santoy because Santoy remained
in business for 2 years after the acquisition and that it had been primarily liable for the
manufacture of the Pure View that supposedly injured him. The courts have held that lapse of
time in bringing a valid claim against the manufacturer may be a valid defense for the
successor where the manufacturing company remains in business post acquisition.

2. Successor's Ability to Estimate Risk:

Under this prong, the evidence that you have provided to me clearly demonstrates that Clarke
Corp. did not expressly assume any responsibility for possible claims that may be made against
Santoy's interest. And frankly, it is possible that the facts of your case may be held to
demonstrate that Clarke did not even appreciate the possible risk of this product since all
indications were that it only caused slight irritation or sweiling to the skin. Also, since Santoy's
production of this chemical constituted only a minor percentage of their company's production, it
is hard to imagine that Clarke Corp. had a reasonable means of assessing further risk of harm
associated with the production of this product. It is also helpful to note that Mr. Regan was
exposed to this product almost a decade before your Father took over Santoy.

3. Balancing & fairness:

Under this prong, the facts of the case really speak for themselves. While this is a tragic case,
and Ms. Regan has no doubt suffered a great loss, the equities of her claim (or that of her
husband) do not amount to an imposition of liability on your company’s part. 1 can never
guarantee that a court will go one way or another, and so | say this with caution, however, given
the substantial lapse of time in which Mr. Regan could have brought a suit against Santoy, and
the probability that this type of injury was not a foreseeable risk that Clarke Corp. could

estimate during the acquisition, it is very likely that the court would side in our favor.

| feel very confident that you have a strong case both legally and factually on which to
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{Qusstion 1 confinued)

mount a defense in this particular suit. If you desire to retain this firm in undertaken
representation of this case on your behalf, please do not hesitate to contact me. | hope that

this letter is helpful to you in making this important decision.

Sincerely,

Margaret MacKenzie
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{Question 1 continued)
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1)

Question Presented

The question presented is whether the product line successor rule can be invoked to impose
liability on Clarke Corporation for Mr. Regan's death solely by virtue of Clarke's acquisition of

DMD.

The elements of the product line successor rule cannot be established; therefore, the rule

cannot be invoked to impose liability on Clarke for Mr, Regan's death.

Statement of the Facts

it is alleged by Mrs. Regan that her husband's death resulted from a malignant tumor caused by
his exposure to PureView, a contrast dye material used for X-ray purposes. PureView was
manufactured by Santoy Enterprises, Clark Corporation's predecessor, from 1970 to 1980. in
1983, Mr. Regan received several doses of PureView in connection with the treatment for an
injury. He developed a fatal malignant tumor as a result of his exposure to Pureview and died

in November 2004,

Clarke Corporation ("Clarke") acquired DMD from Santoy through an Asset Purchase
Agreement dated September 1, 1990. Pursuant to the Agreement, Clarke purchased certain
assets from and assumed certain liabilities of Santoy in exchange for cash consideration of

$2.5 million. Specifically, Clarke purchased DMD and all assets, licenses, permits, contracts,
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{Question 1 continued)

operations and rights owned by Santoy, including, all manufacturing facilities, machinery, and
equipment; all items of inventory; all laboratory supplies and related research materials; all
customer lists and mailing lists used by DMD; all trade secrets; all goodwill associated with

DMD: and all rights, title and interest in the names "Santoy,” "Santoy Drugs,” and "Pureview.”

Following the sale of DMD, pursuant to the terms of the Agreement, Santoy changed its name
to "Sentinel Enterprises." However, because its fledging Industrial Chemical Division never
took off, and because it sold its other assets to Clarke, Sentinal was forced to shut down its
operations. In 1992, two years after the DMD transaction, Sentinal filed bankruptcy and its

assets were liquidated.

Mrs. Regan claims that Clarke Corporation, as the successor to the original manufacturer of

PureView, is liable for ail damages resulting from Mr. Regan's exposure to PureView.

Analysis

Mrs. Regan cites Gray v. Ballard in support of her argument that Clarke, as successor to the
original manufacturer of PureView, should be liable for all damages resuiting from Mr. Regan's
exposure to PureView. In Ballard, the Franklin Supreme Court established the Product Line
Successor Rule exception to the general rule that a corporation that purchases the principal
assets of another corporation in an arm's-length transaction is not liable for the debts adn

liabilities of the selling corporation.

Under the product line successor rule, imposing liability upon a successor to the original

manufacturer is justified where the plaintiff can meet each of the following three conditions: (1)
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(Question 1 continued)

the virtual destruction of the plaintiff's remedies against the original manufacturer caused by the
successor's acquisition of the business: (2) the successor's ability to assume the original
manufacturer's risk-spreading role; and (3} the fairness of requiring the successor to assume
responsibility for defective products as a consequence of the successor enjoying the original
manufacturer's goodwill in its continued operation of the business. The following is an analysis

of each element with respect to the facts of this case.

Whether Clarke's acquisition of DMD caused the virtual destruction of Mrs. Reqgan's remedies

against Santoy

The court in Ballard found that the practical value of the plaintiff's right of recovery against the
original manufacturer was vitiated by the purchase of its tangible assets, trade name, and
goodwill, and dissolution of the original manufacturer in accordance with the purchase
agreement. Here, Clarke purchased all of DMD's tangible assets, its trade name, and its
goodwill. However, Santoy did not dissolve its corparate existence pursuant to the Agreement.
Santoy did change its corporate name, but it continued in existence for two years after the DMD
transaction. This makes the Ballard case somewhat distinguishable in that the plaintiff's injury
in Baflard did not occur until six months after the predecessor dissolved. According to the court,
the plaintiff, therefore, would face "formidable and probably inéuperable obstacles" in
attempting to obtain satisfaction from the dissolved corporation.

However, the study that came out recently in the Journal of American Medicine suggests that

the injuries caused by PureView may not have been detectable until many years later.

In Kramer v. Macintosh, the Franklin Court of Appeals held that the first condition was satisfied

where the successor corporation, by purchasing nearly all of the assets of the financially
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(Question 1 continued)

strapped predecessor and obtaining financial and managerial control over the predecessor,
substantially contributed to the predecessor's demise. DMD comprised approximately 80% of
Santoy's manufacturing operations. The other 20% consisted of a fledging Industrial Chemicals
division. However, PureView was DMD's least profitable product, accounting for less than 5%
of DMD's total sales. Sentinal did not shut down its operations because of the DMD
transaction. On the contrary, Sentinal operated for two years. Sentinal invested the proceeds
of the DMD sale in its Industrial Chemical Division, which never took off. Therefore, the DMD

transaction did not substantially contribute to Sentinal's demise.

In Shatner v. Burger, in which the court of appeals held that the product line successor rule did
not apply, the court of appeals distinguished Ballard by pointing out that the corporate entity
that had been the original manufacturer continued to exist for 15 months, when it dissolved and
liguidated. Here, Sentinal's demise occurred two years after the DMD transaction and was
caused by something that had nothing to do with Clarke. Furthermore, the defendant in
Shatner paid $3.7 million in cash as adequate consideration for the predecessor's assets and
that the successor played no role in the predecessor’'s demise. Here, Clarke paid adequate
consideration of $2.5 million--a figure that may have been too high considering the fact that
DMD products have never been as profitable as initially projected. Therefore, the undisputed
evidence shows that Sentinal obtained adequate consideration for DMD, it continued as an
ongoing business for two years, and that Clarke played no role in its demise. Thus, the first

element is not satisfied.

Whether the Clarke had acquired from Santoy those resources essential to its ability to meet its

responsibility to people injured by product defects
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(Question 1 confinued)

This element is satisfied if the successor had essentially the same capacity as its predecessor
0 estimate teh risk of claims against it for injuries caused by product defects and to make
appropriate arrangements for insurance. In this case, after acquiring DMD, Clarke initially
continued to manufacture the former Santoy products using identical manufacturing processes
and the same product names that had been used by Santoy. However, none of Santoy's
officers, directors, or shareholders became affiliated with Clarke, although Clarke hired most of
DMD's existing employees. Although Clarke solicited former Santoy customers for business,
Clarke informed all existing and prospective customers that it, not Santoy, was now the

manufacturer of those products.

In March 1991, just six months after the DMD acquisition, Clarke discontinued production of
PureView. Like the defendant in Shatner, Clarke was not engaged in the same business at the
time of Mr. Regan's death. Clark discontinued production of PureView in 1991. Furthermore,
fike in Shatner, Clarke entered and left the PureView manufacturing business well before the
risks where known. Thus, Clarke had no way to caicutate the health risks posed by PureView

and to incorporate those risks into its pricing and insurance decisions.

Whether it would be fair to require Clarke to assume responsibility for defective products as a

conseguence of enjoying Santoy's goodwill

In Ballard the court found that the defendant's acquisition of the predecessor's trade name,
goodwill, and customer lists, its continuing production of the same line of ladders, and its
holding itself out to potential and existing customers as the same enterprise made it fair to

impose liability for the predecessor's defective products.
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(Question 1 continued)

in this case, Clarke did not take and assume Santoy's trade name. Clarke informed all of
Santoy's customers and prospective customers that it, not Santoy, was now the manufacturer
of the products is bought. Therefore, unlike in Baflard, Clarke did not deliberately expleit
Santoy's established reputation as a going concern manufacturing PureView. Furthermore, the
fact that Clarke only spent six months in the business of manufacturing PureView distinguishes

this case from Balflard as well.

Thus, because Clarke did not cause Sentinal's demise by virtue of its acguisition of DMD, and
because of the impossibility at the time of the acquisition of envisioning the need to insure
against an unknown risk, and because Clarke did not take advantage of Santoy's goodwill and
reputation in continuing to manufacture PureView, the product line successor rule should not be

applied to this case.
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Will Clarke Corporation be held liable, under a theory of successor liability, for the death of

Thomas Regan from exposure to the product "PureView?"

Conclusion

Clarke Corporation will not be held liable for the death of Thomas Regan, because Clarke
Corporation's acquisition of Santoy Corporation's Drug Manufacturing Division, does not meet
the requirements for successor liability as formulated in Gray v. Ballard (Franklin Supreme

Court, 1987).

Facts

Clarke Company is a pharmaceutical company specializing in blcod-thinning
medications. In the mid-eighties, Clarke began negotiations with Santoy Company, an unrelated
entity. Eighty percent of Santoy's manufacturing operations was their Drug Manufacturing
Division (DMD). The remaining 20% consisted of a fledgling industrial Chemicals Division. DMD
manufactured a product called "Pure View," a contrast dye material used for enhancing medical
x-rays. DMD manufactured Pure View from 1870 to 1990.

Clarke Company acquired Santoy Company's Drug Manufacturing Division (DMD)
through an arm length Asset Purchase Agreement dated September 1, 1990. Clarke purchased

all of DMD's manufacturing assets, stock in trade, trade names (including "Pure View" and
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{Question 1 continued)

"Santoy", inventory, and good will in exchange for cash consideration of $2.5 million.

Santoy Company changed its name to "Sentinel Enterprises"” and invested the proceeds
from the transaction to its Industrial Chemical Division, which never took off. Sentinel
Enterprises shut down and filed for bankruptcy within 2 years.

Clarke manufactured and sold "Pure View" for six months after the purchase, but "Pure
View" became obsolete and Clarke discontinued it.

Three months ago, the Journal of American Medicine reported that a chemical in "Pure
View" causes cancer. Neither Santoy nor Clarke any knowledge of this before the study, as
Pure View had only been linked to minor irritations and swelling.

Last week Clarke received a letter from a law firm representing the widow of a man who
received doses of Pure View when it was being manufactured and distributed by Santoy, more
than two decades ago. The man died from a malignhant tumor, purportedly caused by Pure

View.

Analysis

Generally, a corporation that purchases the principal assets of another corporation in an
arm-length’s transaction is not liable for the debts and liabilities of the selling corporation. Gray
v. Ballard (Franklin Supreme Court, 1987). However, this general rule was designed to protect
commercial creditors and shareholders, not persons inured from defective products "who are
powerless to protect themselves." Id. In cases of injured persons, the Gray court held that the
costs should be borne by the manufacturers that put such products on the market, as they are
able to spread the cost of compensation throughout their customer base. In Gray, the Franklin
Supreme Court articulated a three-part test for determining whether liability should be imposed

on a corporate successor. Liability is appropriate if the plaintiff can meet each of the following
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{Question 1 confinued)

three conditions:

1. The virtual destruction of the plaintiff's remedies against the original manufacturer caused by
the successor's acquisition of the business,

2. The successor's ability to assume the original manufacturer's risk-spreading role, and

3. The fairness of requiring the successor to assume the responsibility for defective products as
a consequence of the successor enjoying the original manufacturer's goodwill in its continued
operation of the business.

Gray v. Ballard (Franklin Supreme Court, 1887).

Condition 1:

in Gray, the manufacturer was dissolved within two months after the successor's purchase of
the assets, trade name, and goodwill, in accordance with the purchase agreement. Thus,
because of the purchase agreement, the predecessor dissolved and any remedies against it
were dissolved along with it. Here, however, Santoy continued operation. Even though Santoy
gave its name to Clarke, Santoy continued operation in the form of its Industrial Chemical
Division (ICD). As it turned out, that business venture failed to turn out. However, it can not be
said that it was caused by Clarke's acquisition of DMD. Clarke played no role in ICD's decision
to dissolve. The facts here are very similar to the facts in Shatner vs. Burger Company (Franklin
Court of Appeal 1999). in Burger, Burger corp purchases the assets of Oliver Corp. Fifteen
months later, Oliver, then Laurel Products, dissolved due to financial instability. The Burger
court put emphasis on the fact that Burger Corp. played no role in Oliver Corp's decision to
dissolve. The Burger court said "The legitimate considerations of fairness that were implicated
by the circumstances in Gray and Kramer are not present here. To conclude that the first

condition has been satisfied under the facts of this case would essentially eviscerate the
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{Question 1 continued)

general rule of successor nonliability by potentially exposing successors to liability in every case
where the predecessor eventually and unilaterally dissolved after selling off its assets." /d.

Correspondingly, the first condition is not satisfied here.

Condition 2:

At first blush, the facts here do appear to very similar to Gray because Clarke, acquired its
predecessot’'s physical assets, equipment, and inventories, as well as its trade secrets. It would
appear, therefore, that Clarke would have the ability to assume Santoy's risk-spreading role,
and in that sense Clarke does have this ability. However, Clarke entered and left the business
of manufacturing and distributing Clear View well before the dangers of the product were
known. Thus, unlike the defendant in Gray, who could reasonably anticipate injuries to those
using their products, Clarke had no way to calculate the health risks posed by Clear View and
incorporate those risks into its pricing and insurance decisions. The Burger court reached the
same conclusion under similar facts. In Burger, Burger Corp had long left the asbestos
business when the health risks of asbestos became known. The court found this to be a central
factor in determining that the second condition was not met. Shatner vs. Burger Comparny

{Franklin Court of Appeal 1998).

Condition 3:

It would also be unfair to Clarke Corporation to impose products liability for Pure View. The fact
that Clarke only manufactured Pure View for six months fourteen years ago, the payment of
more than adequate consideration for DMD, the unknown risk of Pure View at the time Clarke
manufactured the product, and that Santoy continued operations after Clarke acquired DMD
support the conclusion that Clarke should not be held liable for any products liability claims

stemming from the Pure View product.
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