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2)

State Of Franklin

District Court of Western County

State Of Franklin )
v. )
Case No. CF-06-057

John Butier )

Brief in Opposition to Motion to Quash Subpoena

Statement of Facts

During the month of July, 2005, John Butler allegedly dumped several hundred pounds
of toxic waste into the Green River. Department of Natural Resources testing of the Green
River over the next two months showed elevated levels of several toxic chemicals just down
river from the dumping site (the Eikheart south footbridge). These toxic chemicals also kilied of
a large number of bluefish. During the same period of time, large discrepancies between the
amount of waste collected and the amount of waste that B & LJ Disposal, run by John Butler,
appeared in the records.

A mediation occurred on August 15, 2005. 3 people attended this session: John Butler

and Lisa Long, who had a business dispute, and Flora Hernandez. During this mediation, John

Page 10of5



{Question 2 continued)

Butier stated that he dumped several hundred pounds of toxic waste into the Green River in
order to make a bigger profit off of their disposal.

On September 2, 2005, Lisa Long met with Officer Kevin Kelly of the Elkheart Police
Department. She told Officer Kelly that she and John Butler had been business partners for
about 3 years, that the business started well, but that eventually she wanted to get out. She
based this desire to leave on her uneasiness in continuing to work with John Butler and on the
desire to pursue another business opportunity. They disagreed over the value of the business,
which eventually lead them to mediation. During the mediation Long questioned Butler's
honesty, which lead Butler to state that if it were not for him she would not have earned as
much as she had. This lead to his statement that he saved a bunch of money on their last
couple jobs by dumping haif the collected toxic chemicals into the Green River.

Lisa Long passed away on February 17, 2006. Only 3 people know for a fact that John
Butler dumped these toxic chemicals into the Green River: Lisa Long, Flora Hernandez, and
John Butler. John Butler cannot be forced to testify against himself. If Flora Hernandez cannot

be subpoenaed, then Lisa Long will have gone to her grave without making right a wrong she

helped create.

The need to exclude Flora Hernandez's testimony to preserve the confidentiality of

mediation does not transcend the need place all relevant evidence before the trier of fact

in the criminal case against John Butler.

The 15th Circuit Court of Appeals (COA), in Retail Stores, states that agencies are required to
balance the need for the confidentiality of mediation against the need to place all relevant
evidence before the trier of fact. The courts should foliow this standard for subpoenas, as the

forum should not make any difference. The COA considered the following factors in Retail

Page 20of 5



(Question 2 continued)

Stores: the history of mediation between the parties; the relative sophistication of the parties;
the subject matter of the litigation; and the absence of any compelling public heaith or safety

issues. This brief will now analyze these factors as they apply to the present case.

1) The history of mediation between the parties. In Retail Stores, the COA emphasized that the
mediation relationship had a long history and would continue on into the future, therefore it was
important not to disturb the confidence either party had in the mediation. This does not apply
here. Long and Butler went to mediation once. More importantly, Long is dead. There cannot
be any further mediation between the parties. Therefore revealing the contents of their past

mediation will not upset future mediations.

2) Sophistication of the parties. Butier was a relatively experienced business man. He had

been running a company for three years. He was not ambushed by the mediation process.

3) Subject matter of the litigation. This litigation concerns a criminai charge of dumping toxic
waste into a public waterway. This is a serious criminal matter between the People of the State
of Franklin and John Butler. The mediation was regarding the dissolution distribution of a
private business between Lisa Long and John Butler. The two matters have virtually nothing to

do with each other, besides the fact that it was in the course of the business that Butler

committed his illegal actions.

4} The absence of any compelling public heaith or safety issues. Here, unlike Retail Stores,
there are serious public health and safety issues. Polluters, such as Butler, must be shown that
they cannot poison the water in which the People of the State of Franklin swim, canoe, and fish,

They must not be allowed to endanger our drinking water and destroy our natural resources.

Page 3 of 5



(Question 2 continued)

Throwing toxic waste into our rivers creates a danger for the entire community and it must be

severely dealt with.

Other Jurisdictions with Identical Mediation Privileges have laid out a test which, applied

in this case, would allow the Court to determine that Flora Hernandez can be compelled

to testify.

We believe that the court shouid adopt the Four Part Test for assertion of Mediation Privilege,
as laid out by the Columbia Court of Appeals in Rinaker. The following is a list of the four
factors and an analysis of the factors applied to the present case. Please not that Section 6(b)

of the Columbia Uniform Mediation Act is identical to Section 6(b) of the Franklin Uniform

Mediation Act.

1) The trial court should hold an in cameral hearing, pursuant to Section 6(b} to determine if the
party being subpoenaed is competent to testify regarding the statement. If Flora Hernandez
denies that Butler made the statement that he polluted the Green River or does not remember

and the court finds her credible, that would eliminate the need for her to testify in open court.

2) If she acknowledges that she heard the statement during the in camera hearing, the court
can then asses the statement's probative value, whether it makes the consequential fact more
or less likely. In this case the statement will have a very large probative value, as it is the main

piece of evidence. The statement is the link between Butler and the proven toxic waste in the

Green River.

3) During the in camera hearing, the court can determine if the evidence can be introduced
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{Question 2 continued)

without breaching the confidentiality of mediation. Here it is not possible. The only other proof
of the statements we have is inadmissible hearsay of Lisa Long. Lisa Long wanted to testify
against Butler, but she is dead. Flora Hernandez is the only one left who can prove that Butler

threw toxic waste into the Green River.

4) if the mediator's evidence is competent, probative, and not otherwise available, the court
must then balance the confidential nature of mediation versus preserving the integrity of the
truth-seeking process of trial. Butler's statement was not part of the matter being mediated, it
did not concern the business dispute being discussed. Butler knew that he had wronged Long
and the community and wanted to taunt her with this knowledge. Allowing Flora Hemandez to
avoid testifying will not preserve the integrity of the truth seeking process of trial, it will have the

exact opposite effect. If Flora Hernandez cannot testify, Butler walks away, free to pollute

again,

END OF EXAM
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